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THE VIDEOGRAPHER: Okay. We'll open the 
record at 9:02. 

THE COURT REPORTER: This is the 
continued videotape deposition of J. Kendrick Wells, 

III. Today's date is July 10, 1996. The time is 
8:59. 


JOHN KENDRICK WELLS, III 
being first duly sworn, testified as follows: 

THE COURT REPORTER: State your full name 
for the record, please. 

THE WITNESS: John Kendrick Wells, III 

MR. MOTLEY: I think the rules in 
Mississippi require that everyone who is at a video 
deposition identify themselves on the record, so if 
we could go ahead and do that. 

MR. BERNICK: David Bernick of Kirkland & 
Ellis for Brown & Williamson. 

MS. FOX: Dierdre Fox of Kirkland & Ellis 
for Brown & Williamson. 

MR. BIERSTEKER: Peter Biersteker of 
Jones, Day for R. J. Reynolds Tobacco Company. 

MR. SMITH: Gordon Smith, King & 

Spalding, for Brown & Williamson. 

MR. COOK: Tom Cook of Copeland, Cook, 
Taylor & Bush representing The Liggett Group. 

MR. COFER: Walt Cofer of Shook, Hardy & 
Bacon representing Lorillard and Philip Morris. 

MR. SCHREIBER: Denise Schreiber from 
Alston, Rutherford & Van Slyke representing The 
Council for Tobacco Research. 

MR. McLAUGHLIN: Joseph McLaughlin from 
Simpson, Thacher & Bartlett representing BAT 
Industries. 

MR. MOTLEY: And I'm Ron Motley, and this 
is Jodi Flowers. And go ahead and put your name on 
the record. 


MR. JOHNSON: Brian Johnson from Ness, 

Motley. 

MR. MOTLEY: We represent the Plaintiff 
in this case. Good morning, everyone. 

EXAMINATION 


BY MR. MOTLEY: 

Q. Mr. Wells, the last time we were here, 
the birds weren't chirping; they were nowhere to be 
found, and it's much more pleasant weather today than 
it was then. 

MR. BERNICK: Ron, before you go ahead 
with the questions, there was a bunch of statements 
that people made basically setting forth their 
understanding of the rules and orders and parameters 
of this deposition. These statements were made at 
the outset of the last deposition. I regard this as 
the continuation of the last deposition — 

MR. MOTLEY: It is. 


. SCHREIBER 
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MR. BERNICK: — therefore, it's not 
necessary to reiterate all the same basic 
understanding that applies; is that agreeable with 
you? 


MR. MOTLEY: 
wholeheartedly. 

MR. BERNICK: 


I agree with that 


MR. BERNICK: I'm sorry to interrupt 

you. 

MR. MOTLEY: That's no problem. 

BY MR. MOTLEY: 

Q. Mr. Wells, I would like to ask you some 
questions about Mr. Merrell Williams. Did you ever 
personally meet Mr. Williams? 

A. There were a few occasions, no more than 
a handful, over the time when he was with 
Brown & Williamson that I visited the area where the 
paralegals were working for one reason or another. A 
couple of times there were seminars that our outside 
counsel were giving, and I spoke at some of those. 

Sometimes I was just interested in how 
things were going with the document process, and my 
recollection is generally that on those occasions, I 
was introduced around to everyone who was there. 

I've had — I don't recall any occasion to have a 
conversation with Mr. Williams, but I have met him in 
that context. 

Q. In connection with Dr. Jeffrey Wigand, I 
have received information, sir, that you personally 
received a copy of a sworn transcript, statement, 
taken by the Department of Justice in 1994 pursuant 
to what's known as a CID procedure of Dr. Wigand, at 
which deposition he was represented by Mr. Patton, an 
attorney from Chicago, an attorney with a Chicago law 
firm. I'm not quite certain where he is from. 

Do you recall receiving such a transcript 
from Mr. Patton? 

A. I have seen it. It did not come directly 
to me — 

Q. But Mr. Patton— 

A. — but it came into the law department. 

Q. If Mr. Patton has written a letter 

stating that he personally saw to it and discussed 
with you that you received a copy of that transcript, 
would that be inaccurate? 

A. If by sent to me you mean one that was 
individually addressed to me, I don't remember it. 

Q. Did you, in fact, ever how received, come 
into possession of or contact with a copy of a 
transcript of the sworn statement of Dr. Wigand? 

A. Yes, through the law department. 

Q. Do you know Mr. John Scanlon? 

A. I know who Mr. Scanlon is. The last time 
I had a chance to talk with Mr. Scanlon was when he 
was working at the Cipollone trial back in New Jersey 
in 1988. That's the extent of my acquaintance with 
him. 

Q. Do you know whether or not the law 
department of Brown & Williamson gave a copy of the 
sworn statement of Mr. Wigand to King & Spalding or 
Chadbourne & Parke law firms? 

A. I don't have any personal knowledge of 

that. 

Q. Do you understand that the Civil 
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Investigative Demand or CID that was served upon 
Dr. Wigand and resulted in the transcript, that the 
transcript was under seal and was not to be 
disseminated without the written permission of the 
deponent, Mr. Wigand. 

A. I don't know the terms that applied to 
the deposition. It was — a copy was given to me to 
look at, and I was asked to keep it confidential, and 
I did. To my personal knowledge, no copy has gone 
outside the law department. I do not know — I'm 
just not familiar with the terms that may or may not 
have applied to the deposition. 

Q. Is it your understanding, sir, that when 
you received that document, that document being the 
transcript of Dr. Wigand, that it was affixed with 
seals of confidentiality and the like? In other 
words, the document itself manifested the intent that 
it not be disclosed? 

A. I don't recall that. 

Q. Well — 

A. I certainly didn't get the original. I 
got a machine copy that did not strike me as any 
different from any other deposition transcript. 

Q. So when you received the deposition 
transcript from Mr. Patton, or your law department 
did, it did not come with any document stating that 
it should be kept confidential? 

MR. BERNICK: Objection. Lack of 
foundation. You haven't established — all he said 
was he got it at the law department, don't know 
exactly what the transmittal was or condition was. 

BY MR. MOTLEY: 

Q. I'm asking if you recall whether or 
not — from whatever source you received it — it 
bore a confidential stamp on it. 

A. I don't recall. I was asked to keep it 
confidential. I don't know what indicia or seals or 
letters may have accompanied it. 

Q. Do you know Mr. Patton? 

A. Yes, I do. 

Q. What firm is he with? 

A. He is with Kirkland & Ellis. 

Q. Did you have occasion — and I don't want 
to know the substance of what you might have 
discussed if you indeed had a discussion — did you 
discuss with Mr. Patton at all the proceedings 
surrounding the transcript of Dr. Wigand in 1994? 

A. I don't understand the question — 

Q. Let me rephrase it. 

A. — proceedings surrounding the — 

Q. Have you and Mr. Patton had any 
discussions whatsoever about Dr. Wigand's CID 
subpoena and his testimony? 

A. I recall some conversations with Steve 
Patton relating generally to Dr. Wigand's 
deposition. I recall no more than a handful 
altogether. They had to do with the question of 
whether Mr. Patton would represent Dr. Wigand at the 
deposition and his reporting the arrangements that, 
yes. Dr. Wigand did request Mr. Patton to represent 
him at the deposition. 

And then after the deposition, I had a 
call in which Mr. Patton said that the deposition had 
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been completed. 

Q. Did — have you read the article that 
appeared in Vanity Fair, F-A-I-R, in regard to 
tobacco litigation matters? 

A. A copy was sent to me, and I scan read it 
and frankly found it long and tedious, and I just hit 
parts of it, and that's all I have done. 

Q. Did anyone send you a copy of the letter 
to the editor that Mr. John Scanlon wrote subsequent 
to the publication of the article to which we just 
referred? 

A. I get a lot of clippings that come in. I 
don't recall that specifically, but someone may 
have. I don't know for a fact that Mr. Scanlon wrote 
a letter to the editor, and it was published. If he 
did, someone may have sent me a copy. 

MR. MOTLEY: Would you mark this, please, 

sir. 

(PLF. EXH. 22, Excerpt from the July 1996 
Vanity Fair, was marked for 
identification.) 

MR. MOTLEY: Does anybody want a copy? 

I'm sure y'all have committed this to memory. 

MR. BERNICK: Is there some particular 
part of this you want him to read? 

MR. MOTLEY: Well, the letter that 
Mr. Scanlon wrote two pages in. 

THE WITNESS: You're referring to a 
letter — there's a picture and text that appears to 
start under Dr. Wigand's picture? 

BY MR. MOTLEY: 

Q. Yes, sir. 

A. On page — well, I don't know what the 

page number is. Anyway, it's under his picture — 

Q. It's signed by Mr. Scanlon. 

A. And go down to Mr. Scanlon's name as it 

appears? 

Q. Yes, sir. 

A. All right. 

Q. Does that refresh your recollection as to 
whether or not you have seen this letter to the 
editor? 

A. It does not. 

Q. If you assume, sir, that the Justice 
Department rules and regulations governing Civil 
Investigative Demands require confidentiality — just 
assume that for a second, and assume further that 
Mr. Scanlon is not a lawyer — do you know how 
Mr. Scanlon came into possession of the transcript of 
— the CID transcript of Dr. Wigand which he quotes 
from in this letter to the editor? 

MR. BERNICK: Well, your question assumes 
that it's a fact that he has got the transcript. Do 
you want to ask him whether he has any personal 
knowledge? 

MR. MOTLEY: Either that or the man is an 
extraordinary reader of tea leaves and was able to 
quote from a document that he had never seen. 

BY MR. MOTLEY: 

Q. Just assume — humor me and assume that 
he had the transcript which he quotes from — 
allegedly quotes from in that letter to the editor. 

Do you know how he came into possession 
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of that transcript? 

A. Mr. Motley, I can't answer to the premise 
of your question. I have no idea whether Mr. Scanlon 
ever saw or had in his possession a copy of 
Dr. Wigand's investigatory deposition. 

Q. Well, you see where he purportedly quotes 
from questions and answers in the transcript? Did 
you see that? 

A. I don't remember seeing this letter, and 
I have not taken time to read it. 

Q. Well, if you would, sir, please look at 
the second column, the bottom of the first column and 
the top of the second column, and read those to 
yourself, and then I'll ask you a question. 

A. I'm sorry, you directed me before I had 
it open. 

Q. The bottom of the page you've got your 
finger on right there purports to be a question and 
answer, and then the second column is further 
questions and answers. 

A. And the question is? 

Q. Does that — do those quotations 
allegedly from the transcript refresh any 
recollection you might have as to whether or not 
these questions and answers were in the transcript of 
Dr. Wigand that you reviewed? 

MR. BERNICK: I guess at a certain point. 
Counsel, if you are taking the position that the CID 
transcript is under seal and is not subject to 
divulgence, your question basically asked the witness 
to divulge the content of the CID deposition. 

MR. MOTLEY: I'll run that risk. 

MR. BERNICK: Well, I'm not sure though 
that you should be asking the witness that he should 
run that risk. 

THE WITNESS: I can't run it. 

BY MR. MOTLEY: 

Q. You can't run that risk? 

A. I can't run that risk. 

Q. So then you do know that under the rules 
and regulations of the Justice Department — and you 
know this, Mr. Wells — that these matters are 
supposed to be confidential and not circulated 
amongst parties — people who are not parties to the 
CID? You know that, don't you? 

A. I only know what counsel advised, and 
that is I was to treat my copy of the deposition 
transcript in confidence. 

Q. Okay. I take it then — 

A. But you have given me enough warning that 
puts me on the alert that anything disclosed might be 
contrary to that promise of confidentiality that I 
have given. 

Q. Have you seen, sir, any written waiver of 
confidentiality in the files at Brown & Williamson 
executed by Dr. Wigand in regard to his 1994 CID 
transcript? 

A. I don't recall seeing anything like that. 

Q. Okay. Mr. Merrell Williams, you have 
read his transcript of his deposition that your 
counsel, Mr. Gordon Smith, took this last year, have 
you not? 

A. I didn't get very far in it, Mr. Motley. 
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Q. Was it tedious? 

A. It was. 

Q. We got him, didn't we? 

Well, did you get to the point where he 
made the allegation that the legal department of 
Brown & Williamson and their outside counsel were 
directed — were directing personnel not to produce 
documents in the Farmers Home Insurance proceedings? 

A. I did not read that. 

Q. You didn't read that. Had Mr. Smith — 
and I don't care and I'm not entitled at this point 
at least to know the contents of any communications 
with Mr. Smith, but I would like to know if Mr. Smith 
communicated with the legal department at the 
conclusion of that deposition in any fashion his 
impressions — I don't want to know his 
impressions — of how the deposition went. 

A. I can't answer for the law department. I 
was — I'm not involved in— was not involved in the 
litigation matters surrounding taking that 
deposition. I was busy doing other things, and I do 
not know the answer to that question. 

Q. Mr. Wells, would you have any objection 
to giving, for this record, to the Plaintiffs a 
handwriting exemplar of your own, like, hello, 

Mr. Motley, the birds are chirping, the sun is out, 
something like that? 

A. I have no objection. I've got to wonder 
whether in all the documents Mr. Williams took you 
don't have some examples of my handwriting. 

Q. Well, one might wonder that, I suppose, 
but if you would humor me and do that at this time, I 
would be grateful. Anything you want to write, a 
postcard. 

MR. BERNICK: Why don't you tell him what 
you want to have him write. 

BY MR. MOTLEY: 

Q. Just write down it's nice to have you in 
Louisville. 

A. That's fine. 

MR. COFER: Can he say that under oath? 

I'm not sure. 

MR. MOTLEY: He knows I'm leaving today. 

THE WITNESS: I would like to be given a 


pen. 

BY MR. MOTLEY: 

Q. Yes, sir. Do you want a blue one? 

A. All right. And it's nice to have you in 
Louisville? 


Q. Yes, sir. Knowing that this is with 
tongue firmly in cheek, I suppose, since counsel has 
brought up the fact — 

A. No, it is nice to have you in Louisville. 

Q. Thank you, sir. 

A. If your press clippings are any 
indication, there should be some green around 
somewhere. 


Q. We couldn't find a place to eat last 

night. 

MR. MOTLEY: Okay. Would you mark that, 
Mr. Court Reporter, please. 

(PLF. EXH. 23, Handwriting exemplar of 
the Deponent, was marked for 
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identification.) 

THE COURT REPORTER: That's Plaintiff's 

23. 

BY MR. MOTLEY: 

Q. Are you familiar with something called 
the Australian Eagle Insurance Company? 

A. I am not. BAT Industries acquired some 
insurance company interests. One of them is named 
Eagle Star. It has operations in the UK. It is 
interesting that the name Eagle is common to the 
entity you have just named, but I have no knowledge 
of an Australian entity. 

Q. Unfortunately, I only have one copy of 

this . 


MR. MOTLEY: Would you mark that, Mr. 
Court Reporter. 

(PLF. EXH. 24, Document titled Australian 
Eagle Insurance Co. Ltd., was marked for 
identification.) 

BY MR. MOTLEY: 

Q. Mr. Wells, have you seen that document 
prior to today to your recollection? 

A. No. 

Q. Does it make reference to BAT Industries? 

A. BAT Industries is listed as apparently 
the addressee. 

Q. Do you see the handwritten note on the 
right side of the bottom of the document? 

A. I do. 

Q. Do you recognize that handwriting? 

A. I do not. 

Q. It reads, do not produce? 

A. It does appear to read that way. 

Q. Are you aware of any policy on the part 

of BAT or Brown & Williamson to go through documents 
related to smokers, nonsmokers discounts, and not 
produce those documents in the Farmers Home Insurance 
litigation? 

MR. McLAUGHLIN: Objection to the form. 

MR. BERNICK: I think that it comes 
fairly close — it depends on whether the witness has 
any knowledge or not, but if he has knowledge, it may 
be involving privileged matters. Why don't you just 
first ask him if he is knowledgeable about this area 
at all? 


BY MR. MOTLEY: 

Q. The friendly amendment is accepted. 

A. No, sir, I'm not. At the time of the 

Farmers' acquisition. Brown & Williamson had a direct 
parent in the United States called BATUS also located 
in Louisville. The BATUS legal department handled 
the U. S. aspects of that litigation. I was at 
Brown & Williamson in the law department. We were 
simply not involved in it. 

(PLF. EXH. 25, Defendant Brown & William 
Tobacco Corporation's Further Answer to 
Plaintiff's Interrogatories in the Reach 
v. The American Tobacco Co. Et al., was 
marked for identification.) 

BY MR. MOTLEY: 

Q. Would you look at page 15 of exhibit 25. 
Here you go, sir. I've got one marked for you. It's 
the same thing. I just marked it so you don't have 


http://legacy.library.ucsf.§dHU^ki)#s^(j5SaM<|sralf.industrydocuments. ucsf.edu/docs/pzfl0001 



to route through it. 

On page 15 and on page 16, your name is 
typed, and then there is a signature, and I would 
appreciate you telling me whether or not that is, in 
fact, your signature. 

A. I think that's my signature. 

Q. Okay. And you see on page 16 the 
verification form that you signed? 

A. Yes. 

Q. Now, this is a case entitled Reach, 
R-E-A-C-H, versus American Tobacco Company pending in 
New Jersey, and you verified under oath that: I have 
prepared these answers to plaintiff's — in answers 
to plaintiff's Interrogatories in consultation with 
other employees of Brown & Williamson who have 
examined certain of Brown & Williamson's books and 
records. The answers herein are true and to the best 
of my knowledge. I am aware that if any of the 
answers made by me are willfully false, I am subject 
to punishment. 

And then you signed your name to it; is 
that correct? 

A. I did. That was the statement required 
by the New Jersey rules at the time, and I signed it. 

Q. Well, did you satisfy yourself under the 
pain of subjecting yourself to punishment that the 
answers that were made in the Reach case were, in 
fact, true to the best of your knowledge? 

A. True to the best of my knowledge 
according to the statement made in the stipulation, 
which is that it is done in consultation with other 
employees, that is, using other employees as the 
source of the information. 

Q. Who are the employees you used in order 
to vouch for the accuracy of the Interrogatories? 

MR. BERNICK: Any particular 
interrogatory you have got in mind? 

MR. MOTLEY: The ones he signed. 

MR. BERNICK: There are a whole bunch of 
them here though. 

MR. MOTLEY: Any of them. If he knows 
who they might be. 

THE WITNESS: My set is missing page 4. 

Is there no page 4? 

BY MR. MOTLEY: 

Q. Mine is too. We're looking for it. 

While they look for that, let me ask you a few 
background questions. 

My understanding from your prior 
deposition is that you came to be involved with — if 
I can use this word — litigation management in the 
legal department at Brown & Williamson in 1972? 

A. I joined the company in 1972 and was 
employed in the law department. I think it would be 
a — probably an improper glorification of my duties 
at that time to say that I was managing litigation. 

I was — 

Q. What were you doing? 

A. I was a staff lawyer working by 
assignment. 

Q. Well, did you not tell us previously that 
your main job at the time you joined the company was 
to be involved in the litigations that the company 
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was involved in? 

A. Most of my assignments — I don't know if 
most, but a substantial amount of my assignments at 
that time did involve litigation. 

Q. Did you in 1972 attempt to familiarize 
yourself with what litigation was pending then 
against the company? 

MR. BERNICK: 1972? 

MR. MOTLEY: Uh-huh. 

THE WITNESS: I don't recall. 

BY MR. MOTLEY: 

Q. Well, do you know whether or not you were 
involved in all of the personal injury cases that 
were pending against the company? You recall you 
gave an affidavit and testimony in the Merrell 
Williams matter. 

MR. BERNICK: Is that the question, 
whether or not he gave an affidavit or testimony in 
the Merrell Williams case? 

MR. MOTLEY: Well, I know he did. 

MR. BERNICK: I know. 

BY MR. MOTLEY: 

Q. The question is simply: Were you 
involved in 1972 with, to your knowledge, all of the 
personal injury cases that were pending against 
Brown & Williamson? 

A. In 1972? 

Q. Yes, sir. 

A. I believe I was, at least to the extent 
of having knowledge about them. We had a small law 
department. I believe that I had assignments at one 
time or another that related to that litigation and 
that I was informed about it. The extent of 
involvement in any particular case may have differed. 

Q. At some point in time in the '70s, sir, 
did Brown & Williamson attempt to place in some 
computer system the names of the cases that were — 
personal injury cases that were pending against them 
at any time in the '70s? 

A. I don't believe Brown & Williamson as a 
corporate entity did it. I think that one of our 
outside counsel did something like that. 

Q. Who would that be? 

A. Shook, Hardy & Bacon. 

Q. So that if one were to inquire — 

A. That may be presumptive. Shook, Hardy & 
Bacon did undertake to keep those records. I don't 
know whether it was on a computer at that time. 

Q. If your superior that you reported to 
were to want to know in October of 1975 how many 
cases were pending against us, would the procedure 
have been to contact Shook, Hardy & Bacon and ask for 
a list? 

A. If I didn't know. There were not many 
cases in those days. It was fairly easy to keep 
track of. 

Q. Today, is there a way for your superior 
to ask you to let him know the names and dispositions 
of all cases that have been brought against 
Brown & Williamson since 1954 by people claiming to 
have been personally injured by smoking their 
cigarettes? 

A. We had a list in the office that is now 
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out of date. It only comes up to, I don't know, 
sometime five or six years ago. So to get that 
information, I would call one of our outside counsel 
and ask for a list. 

Q. Is there a place that you can go to 
retrieve all of the Interrogatories propounded by 
plaintiffs and Brown & Williamson's answers 
historically to those questions? 

A. Yes. 

Q. Where is that? 

A. It's a couple of places. Shook, Hardy & 
Bacon has a data base with that information on it, 
and they have copies of all those materials. King & 
Spalding, the law firm, has copies of the materials, 
and I think that's what they use. I don't recall 
them having a data base. 

Q. Did you know Mr. David Hardy? 

A. Which David Hardy are we referring to? 

Q. The senior deceased individual. 

A. I did. 

Q. When did you first meet him? 

A. I first met David Hardy in connection 
with his trial of the Dorothy Peters case in Chicago 
in 1972. 

Q. Do you recall who the plaintiff's lawyer 

was? 

A. I don't. I can recall what he looked 
like, but I don't remember his name. He was a 
Chicago lawyer. 

Q. What was — 

MR. BERNICK: Excuse me. 

(A conference was held off the 
stenographic record but on the video record.) 

BY MR. MOTLEY: 

Q. What was the nature of the claim? Was 
Ms. Peters claiming her husband died of lung cancer 
or something like that? 

A. No, Ms. Peters herself had a kind of 
throat cancer — excuse me — kind of throat cancer, 
and she was the plaintiff. 

Q. Do you recall whether the case was in 
federal or state court? 

A. I recall going in and out of the federal 
building. It must be federal court. 

Q. Did Mr. Hardy serve as a publicist 
consultant to the chairman of the board of 
Brown & Williamson at any time when you were an 
employee of the company? 

A. That's beyond my knowledge. 

Q. Do you know whether Mr. Hardy served 
outside of a lawyer's capacity and served as a 
publicist for any tobacco company? 

A. What do you mean by publicist? 

Q. A person who announces himself to an 
audience as being a publicist consultant to the 
chairman of the board of a tobacco company. 

Have you ever heard such an utterance 
from Mr. Hardy? 

A. I still don't know what a publicist is. 
How is that different from a lawyer who makes 
speeches? 

Q. Do you know Mr. Leonard Zahn, Z-A-H-N? 

A. I have met Mr. Zahn, yes. 
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Q. What do you understand him to be? 

A. Mr. Zahn had been a long-standing 
employee at The Council For Tobacco Research when I 
met him. During the years I knew him, he was an 
internal communications man whose primary 
responsibility was to attend as many scientific 
conferences around the country as he could get to and 
to write reports on the presentations made. He — 
I've seen documents reflecting some other duties that 
Mr. Zahn may have had, but my personal knowledge of 
Mr. Zahn is only in the capacity of someone who 
attended those conferences and reported on them. 

Q. Mr. Wells, if Brown & Williamson in 
the '70s up to '86 had been propounded an 
interrogatory that said, list all health studies done 
by your company or for the benefit of your company 
that seeks to discover whether the ingredients of 
tobacco smoke cause harm to animals or human beings, 
how would you have gone about trying to truthfully 
answer that question? 

A. I'll have to have your question again, 
and I've got to say, this is — we're getting into a 
memory test here, and it's something that is very 
difficult to deal with out of context, to deal with 
discovery questions in the context of places where 
they appear. But if you'll give me the question 
again. I'll do my best. 

Q. As a general matter, how — if you were 
working for Brown & Williamson had been assigned by 
your superior to respond to requests in the way of 
questions under oath that sought to discover whether 
or not Brown & Williamson or someone on their behalf 
had conducted research to determine whether any 
ingredients of your cigarettes will cause harm to 
human beings — how would you have as a general 
matter have gone about trying to research a truthful 
answer to that question? 

MR. BERNICK: You are assuming Mr. Wells 
is doing this now himself as opposed to with outside 
counsel? 

MR. MOTLEY: Mr. Wells or someone that he 
deputized either inside Brown & Williamson or 
outside. 

MR. BERNICK: And when you say on behalf 
of, what is it you're specifically referring to? 

MR. MOTLEY: Well, he specifically 
answered the question in behalf of, and I want to 
find out what that means in his own words. 

MR. BERNICK: I think what he said was 
that he would like to hear the question asked again. 

MR. MOTLEY: We can rephrase it. 

MR. BERNICK: There hasn't been an answer 
to that question as it was posed, but what do you 
mean by on behalf of? 

MR. MOTLEY: Mr. Wells has answered 
questions using that very language that he or his 
counsel rephrased in that term, sir, and I want to 
find out what he meant by that. 

MR. BERNICK: Okay. Object to the form 
of the question. Answer as best you can, Kendrick. 

THE WITNESS: There are two jobs that 
that question brings up. One is finding out what 
research there is. Either I would have asked our 
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scientists, or outside counsel would have asked our 
scientists, the R&D librarian. 

The other job is to determine just what 
the question does call for. Brown & Williamson has 
had a collection of research that was conducted at 
the British American Tobacco Company and some 
conducted at other companies owned by BAT. Those 
have been in our R&D library, and, of course, we have 
to determine in each case whether the question called 
for the research that was actually done in the 
laboratories of other companies. 

And that's the process. And I relied on 
advice of counsel to answer that question. 

BY MR. MOTLEY: 

Q. You mean you relied on Shook, Hardy & 
Bacon, for example, to tell you whether or not you 
had the research and report what British American 
Tobacco Company may have done that was the results of 
which were located in Louisville in your R&D 
department library, correct? 

A. Whether the question called for it. Now, 
there is a process also that involves the litigation 
itself. Responding to written discovery, at least in 
the '80s, was a much more dynamic process than it is 
today. Today, you know, you seem to sort of — you 
get a request for documents, and even if it requires 
to you empty the entire files at the company, you are 
supposed to do that right away, no questions asked. 
I'm overstating the point there. 

But since we are talking about the New 
Jersey practice in the 1970s, 1980s, their practice 
was a series of negotiations between counsel of just 
what the proponent of discovery really wanted. So 
the question that was propounded initially often got 
refined. So as the refinements were made, there was 
subsequent assessment of exactly what the discovery 
request called for. 

Q. Okay. Were you aware in the mid 1970s of 
Project Hippo, H-I-P-P-O? 

A. I don't remember the time frame. There 
were R&D documents from the British American Tobacco 
Company in R&D's library. One or more of them dealt 
with Project Hippo. I came across it at some point. 

I can't give you the time frame. 

Q. Well, you would agree that Project Hippo, 
a report of the results of Project Hippo, would have 
been received by Brown & Williamson at or about the 
time that the report itself was generated by BAT? 

MR. McLAUGHLIN: Objection to the form. 

THE WITNESS: Mr. Motley — 

MR. BERNICK: Hang on. Ron — 

MR. MOTLEY: Sir. 

MR. BERNICK: — we all know that Hippo 
dates back to the 1960s. Kendrick wasn't there at 
the time. 

MR. MOTLEY: I understand that. 

MR. BERNICK: So there is no foundation, 
that is, this applies to Hippo. If you can lay a 
foundation, that's fine, but I think it's 
objectionable as it stands now. 

BY MR. MOTLEY: 

Q. Mr. Wells, as a general practice, you do 
know, sir — and I'm going to show you a document in 
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a minute — you do know, sir, that reports, research 

reports, which came within the shared funding 

agreement between BAT and Brown & Williamson, when 

those reports were generated by BAT, they were 

received at or about that time by R&D of 

Brown & Williamson? You know that, don't you, sir, 

historically? 

MR. McLAUGHLIN: Objection. 

BY MR. MOTLEY: 

Q. They didn't send them over on the 
TITANIC? 

A. I assume you are asking me for personal 
knowledge, and I simply don't have any. If you have 
a document that says that, I also don't have personal 
knowledge to refute it. I simply don't know prior to 
my time at Brown & Williamson what the practice was. 

Q. Well, would it be a good practice, sir, 
just generally for Brown & Williamson to pay out 
those of dollars for research and not receive it 
until two decades later, the results? 

MR. BERNICK: Objection to the form of 
the question. It's argumentative. 

BY MR. MOTLEY: 

Q. That's not normal practice? 

MR. BERNICK: Give him a question about 
something he has personal knowledge of, and he will 
answer it. That's not a fair question. 

MR. MOTLEY: You will find out in a 
minute he has personal knowledge of it. 

MR. BERNICK: Well — 

MR. MOTLEY: Be patient. 

MR. BERNICK: Is there a question 

pending? 

MR. MOTLEY: Yes. 

BY MR. MOTLEY: 

Q. Is it not a normal operating business 
practice since you have been with Brown & Williamson 
since 1972 that your company. Brown & Williamson, 
would receive results of research for which there was 
a share cost agreement with British American Tobacco 
at or about the time the report was generated and not 
20 years later? 

A. My knowledge of the practice regarding — 
specifying a time frame within which research covered 
by the cost sharing agreement was to be received is 
wholly dependent on what I heard from the employees 
in our research and development department who 
controlled it and were completely responsible for it. 

Q. Share that with us, please. 

A. And I don't recall them ever addressing 
that point. 

Q. Okay. Well, let's let the jury ponder 
this question then: Is it your testimony then that 
you have absolutely no information as to whether 
there was a practice and procedure in Brown & 
Williamson paying tens of thousands of dollars for 
research and sitting patiently and waiting ten, 20 
years later before they received their copy of the 
results of that research? Is that your testimony? 

A. The way your question was phrased, that 
gives me — gave me difficulty and still does. You 
seem to be asking me to cover absolutely every 
research report ever produced, and I simply can't do 
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that. I don't have the knowledge. 

I can talk about what the general flow of 
documents — flow of those research documents to the 
extent I know about it. 

Q. Well, what is that? Give us that, 

please. 

A. When — what were called final research 
reports were produced and copied in the laboratory 
where they were done. They were then sent out from 
BATCo to the other companies. 

Q. Including Brown & Williamson? 

A. Including Brown & Williamson. As a 
regular matter, but I can't say it happened in every 
single case. I don't know that. 

Q. Thank you. Thank you, sir. Are you 
aware of minutes being taken of research and 
development conferences, if I can call them that, 
that predate your joining the company in 1972? 

A. I think there is one or more on the 
Internet. I know that that was done, but I don't 
know what you mean by familiarity. 

Q. Well, were you aware in the '70s that 
there had been in the '60s conferences held of R&D 
officials of BAT and its affiliated companies where 
minutes were taken of the discussions in regard to 
tobacco and health issues? 

MR. BERNICK: Let me — your question is 
BAT and its affiliated companies. I don't want to 
quarrel with the central thrust of your question, but 
when you say BAT, what are you referring to? 

MR. MOTLEY: British American Tobacco 

Company? 

MR. BERNICK: Okay. 

MR. MOTLEY: Or as he put it, BATCo, I 
think he called it. 

THE WITNESS: It's again a memory test. 

BY MR. MOTLEY: 

Q. Just generally — 

A. What is in my head in the 1970s is 
difficult for me to recall. I'm sure I had some 
awareness of it, but not necessarily of the content. 

Q. Okay. Are you — specifically in the 
1970s, did you become aware of a conference held in 
Kronberg, Germany in June of 1969, one of the 
Internet notes? 

A. I don't recall it. And my duties in the 
1970s would not have led me to that kind of 
knowledge. The scientific conferences were 
considered during my tenure as intercompany 
relationship matters. Those were dealt with by the 
officers of the company. The highest ranking legal 
officer usually was involved and probably the highest 
ranking executive officer and very little beyond 
that. And I was not near that level. So I have no 
recollection of knowing about a specific meeting. 

Q. Who was the general counsel at 
Brown & Williamson when you joined in 1972? 

A. When I joined, the chief legal officer 
was Addison Yeaman, and under him was DeBaun Bryant. 
My memory is a little rusty about as of the moment I 
joined, but at least during — if not then, then 
shortly thereafter, DeBaun Bryant became the general 
counsel, and Mr. Yeaman became a senior — maybe it 
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was executive vice president with the law department 
reporting to him. 

(PLF. EXH. 26, Letter from David R. Hardy 
to DeBaun Bryant dated 8/20/70, was 
marked for identification.) 

MR. BERNICK: Could you just give us a 
second, Ron, to check on the providence of this 
thing? 

MR. MOTLEY: Pardon? 

MR. BERNICK: The providence? Kind of 
where it came from, the UCSF. It's August 20th, 

1970 . 

MR. MOTLEY: I've got another copy. 

MR. BERNICK: Are we still on the 

record? 

MR. MOTLEY: Yes, sir. 

MR. BERNICK: We're trying to ascertain 
whether this document falls within the scope of the 
order on documents, and we can't find that this 
document is part of the UCSF set. If you can show 
me the basis of knowing that it's picked up by the 
judge's order. We know we see reference to it in the 
JAM article, but we don't know that it's the subject 
of the judge's order in the Butler case. 

Do you have any information that would 
help us establish whether or not it was within the 
scope of that order? 

MR. MOTLEY: We know it's on the 
Internet, but whether it's part of the UCSF or not, I 
can't say. I'm also positive it is. 

MR. BERNICK: The other problem is this 
has got handwriting on it. 

MR. MOTLEY: We don't know whose 
handwriting it is, either. 

MR. BERNICK: Maybe we ought to take a 
break and try and find out. I don't mean to hold you 
up. 

MR. MOTLEY: We don't have to introduce 
it right this second. 

MR. BERNICK: Do you have something else 
you can go on to? 

MR. MOTLEY: I can ask him general 
questions about it if you want to try to figure it 
out, and we will send someone to call our computer 
geniuses and try to figure it out. 

MR. BERNICK: Okay. 

BY MR. MOTLEY: 

Q. Mr. Wells, you are aware, are you not, 
that in 1994, Brown & Williamson provided certain 
research reports to Congressman Waxman at his request 
during the hearings? 

A. Yes. 

Q. And off the top of your head, do you 
remember, did they not include Project Ariel, 
A-R-I-E-L, documents? 

A. I remember that, but I'm not sure without 
a list of those documents in front of me. There was 
quite a stack of them. 

Q. Right. And how about Project Hippo I and 

II? 

A. I think so. 

Q. Project Janus, J-A-N-U-S? 

A. Yes, Project Janus was included. 
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Q. Project Conqueror? 

A. I'm just not sure without a list. I 
think that's right, but I need a list to verify it. 

Q. Certain minutes were turned over, 
including the Kronberg, Germany minutes, of 1969; do 
you recall that? 

A. I don't. There were notes of research 
conferences turned over. I don't recall which ones. 

Q. And some of the ones that were turned 
over date back into the early and mid '60s; you 
recall that? 

A. I think that's right. 

Q. Does Brown & Williamson's legal 
department or the corporation in general have a 
policy of how you address document requests and 
Interrogatories in personal injury litigation in the 
United States? Do you have a written policy? 

A. A policy dealing specifically with that? 

Q. About how you address those issues. Do 
you have a policy as you said earlier of just turning 
over everything in the corporation or a policy of 
fighting and not wanting to turn anything over, or do 
you not have a policy? 

MR. BERNICK: You're talking about a 
written document? 

BY MR. MOTLEY: 

Q. A written document first, yes. 

A. We have an overall clear understanding 
that Brown & Williamson will obey the law and will 
obey the orders of judges, but — that's general. I 
know of no policy that pertains specifically to 
answering discovery requests. 

Q. Does — to your knowledge, does 
Brown & Williamson currently or at any time in the 
past since you have been with the company take tax 
write-offs for moneys advanced to The Council For 
Tobacco Research for the use of funding medical 
research? 

A. I know the company looked at that 
question in connection with a law that was passed in 
the 1980s that changed the income tax treatment of 
certain research expenditures. And it was — it's 
foggy. I don't recall how that came out. 

Q. Does Brown & Williamson have tax counsel, 
a law firm that provides tax advice? 

A. I don't know. The tax department in the 
finance area of Brown & Williamson has almost entire 
responsibility for dealing with income tax matters. 
Very little of that gets to the law department, and I 
do not handle it. I don't know if we have a tax 
counsel. 


Q. 

A. 

tax counsel 
the Brown & 
know. 


Has Brown & Williamson — 

In the United States. We've got to have 
somewhere. But tax counsel retained by 
Williamson law department, I just don't 


Q. Has Brown & Williamson received a 
subpoena from a grand jury in Brooklyn, New York in 
regard to certain investigations of the propriety of 
tax deductions taken by various tobacco companies in 
connection with The Council For Tobacco Research? 

MR. BERNICK: Can I have the question 

read back? 
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MR. MOTLEY: I'm just asking if they 
received a subpoena. 

THE COURT REPORTER: Do you still want 
the question read back? 

(The Court Reporter read the question 
commencing on page 446 line 18.) 

MR. BERNICK: I instruct the witness not 
to answer the question on the grounds of privilege 
and confidentiality. I will double-check on that to 
make sure that we're good on that, but at the present 
time, I would instruct him not to answer. 

BY MR. MOTLEY: 

Q. Mr. Wells, Dr. James Glenn, the CEO of 
The Council For Tobacco Research, testified under 
oath, testified that The Council For Tobacco Research 
had received a document subpoena from a federal grand 
jury. 

My question to you, sir is: Do you have 
any personal knowledge about The Council For Tobacco 
Research subpoena? That is, has Brown & Williamson 
been alerted to the fact, assuming it's true, that 
such a subpoena had been served upon The Council For 
Tobacco Research? 

MR. BERNICK: Same instruction at the 
present time. Again, I may let you know differently 
a little bit later on. I'm going to check on that. 

BY MR. MOTLEY: 

Q. Mr. Wells, do you know whether or not The 
Council For Tobacco Research is a 501 C or a 50136 
organization? 

A. I do not. 

Q. Are you familiar with a document in which 
Brown & Williamson categorized contributions that it 
had made to The Council For Tobacco Research 
including to the special project and special account 
funds? 

A. I can't think of one offhand. 

Q. Did you yourself not, sir, request in 
writing information regarding the contributions that 
Brown & Williamson made to The Council for Tobacco 
Research historically? 

A. I have a vague recollection of doing 

that. 

Q. Do you have a vague recollection of why 
you did that? 

MR. BERNICK: If this reflects in the 
fashion, Mr. Wells, litigation advice or litigation 
thought process, you are instructed not to answer the 
question. To the extent that answering the question 
would not require to you divulge that privileged 
information, go ahead and answer it. 

THE WITNESS: Brown & Williamson has — 
this is history again — Brown & Williamson at one 
time I think back in the 1980s published a figure 
which was either its own total contributions to CTR, 
cumulative as of that time, or it may have been given 
to the Tobacco Institute to be accumulated with the 
contributions of the other companies so that a total 
industry contribution to CTR figure could be put 
together and published. 

And that would have — that's the — I 
have a vague recollection, but I think that's the 
connection in which I made that request. It very 
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possibly could have been asked in litigation, as 
well, the same kind of question, as a discovery 
matter. 

MR. MOTLEY: Have you ascertained whether 
we can get into this yet? 

MR. BERNICK: I don't know. Let me 

check. 

(A conference was held off the 
stenographic record but on the video record.) 

BY MR. MOTLEY: 

Q. Would you like to take a five-minute 
break or so? 

A. I would. 

THE VIDEOGRAPHER: We will go off the 
record at 10:11. 

(A recess transpired.) 

THE VIDEOGRAPHER: Okay. We're back on 
the record at 10:30. 


BY MR. MOTLEY: 

Q. Would it not be true, sir — I know you 
weren't there in the '60s, but based on what you know 
now — that there were reports in the 
Brown & Williamson library of — some of which we 
have already given names to before we took the break 
that are efforts by BAT, the British American Tobacco 
Company, to do research on the biological activity — 
those are the words that are used in some of the 
documents — of the ingredients of cigarette smoke? 
That's in the '60s. I know you weren't there. 

A. I'm not sure about the existence of an 
R&D library. We probably had one, but if I can make 
that assumption, then, yes. 

Q. Well, whether there was a library or not, 
you now know that there were documents dated in 
the '60s that were efforts, research efforts, to 
determine the biological activity of certain 
ingredients of cigarette smoke? 

A. There were tests done, and they dealt 
with biological activity of cigarette smoke. The 
exact phrasing you had there, determined the — as if 
there is some number on a scale, I don't recall that. 

Q. Let me rephrase it then. I'm not asking 
you to comment on the merits of the results, but 
merely the existence of the studies being done. 

There were studies being done in the '60s 
to try to assess the biological activity of 
ingredients of tobacco smoke, correct? 

A. Yes. 

Q. Okay. Have you ever personally reviewed 
the minutes of the Kronberg, Germany R&D conference 
of June 1969? 

A. Not recently enough to remember whether I 
have or not. 

Q. What occasion would have caused you to 
have reviewed them at all, them being the June '69, 
Kronberg, Germany R&D minutes? 

A. Most likely it would have been in the 
context of litigation, looking at discovery 
responses. 

Q. Can you give me a time frame of 
reference, the last two years that you have looked at 
them, ten years ago, 15 years ago? 

A. I don't recall looking at this particular 
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set of minutes. If I had seen them, it's been long 
enough ago that I don't remember those as distinct 
from others. 

Q. Do you recall the conclusion of the 
conference being that at the present time, this 
conference being a BAT research and development 
department conference, the conclusion being at the 
present time, the industry had to recognize the 
possibility of distinct adverse health reactions to 
smoke aerosol, including lung cancer, emphysema and 
bronchitis? Do you recall that generally as a 
conclusion they reached? 

MR. McLAUGHLIN: Objection. 

THE WITNESS: I just don't recall whether 
it was or not. 

BY MR. MOTLEY: 

Q. Is it not true, though, that to your 
knowledge, until Brown & Williamson voluntarily 
turned over to Congressman Waxman the minutes of the 
Kronberg, Germany conference, among others, a large 
stack of documents, that particular document, those 
minutes had not been produced in litigation in the 
United States prior to that time? 

I'm not suggesting Congressman Waxman's 
hearings were litigation. Those who were there may 
have a different view. 

But it had not been produced to a public 
entity prior to that time, correct? You told me that 
last time. I just want to make sure in reference — 

A. Not that I know of. 

Q. Not that you know of. 

In 1972 — well, strike that. You 
started practicing law you told me last time '67; is 
that correct? 

A. That's correct. 

Q. And you practiced with the Wyatt firm 

here? 

A. I began practice as a law clerk on the 
Sixth Circuit Court of Appeals and began private 
practice with the Wyatt firm in '68. 

Q. So when you were on the Sixth Circuit 
Court of Appeals as a law clerk, you then were 
dealing in part with cases that were arising out of 
the 1966 amendments to the Federal Rules of Civil 
Procedure? 

A. I don't recall any calls that close, 

Mr. Motley. 

Q. Do you recall any discovery disputes that 
you were called upon to do research for your judge? 

A. I'm just going to answer because of the 
time frame, that is obvious. The cases we dealt with 
on the Sixth Circuit were two and three years old. 

Q. Right. 

A. And I began there in '67. I don't recall 
any disputes under those '66 — if the amendments 
were '66, I don't recall that we necessarily had 
any. And that's just too far in the past and too 
much — too technical for my memory to grab hold of. 

Q. When you joined the Wyatt firm in '68, 
correct — 

A. Yeah. 

Q. — were they involved in any litigation 
representing Brown & Williamson at that time? 
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A. The Wyatt firm represented 
Brown & Williamson at that time. They represented 
them over a period of years in a combination of 
regulatory and litigation matters, and I think that 
representation was pretty much continuous. Whether 
there was any litigation specifically at that point 
in time, I don't know. I did not work on the account 
at that time. 

Q. Did you work on the Brown & Williamson 
account at any time while you were with Wyatt? 

A. Yes. I began working on the 
Brown & Williamson representation in probably late 

1971, early 1972. 

Q. Do you recall whether when you — well, 
let me ask you this first: Do you remember the 
nature — I don't want to know any details — just 
for background — the nature of the litigation you 
were involved in on behalf of Brown & Williamson 
while you were with Wyatt? 

A. Well, when I was with Wyatt, I was not 
personally involved in litigation for 
Brown & Williamson. 

Q. When you — go on. I'm sorry. 

A. That's not correct. Let's see. I did — 
I vaguely recall that I provided counsel in a tax 
case either just before — or it may have been just 
after I went with Brown & Williamson. 

Q. When you joined Brown & Williamson in 

1972, did you attempt to familiarize yourself with 
cases that were pending, litigation cases that were 
pending then? 

A. We had a — pardon me — a small law 
department. My recollection it was seven or eight 
lawyers. We had a general counsel, DeBaun Bryant, 
who believed that a law department should be run 
collegiately. We had weekly sessions where virtually 
everything of significance pending in the law 
department was talked about, so I would as a matter 
of participating in that process have known about the 
litigation. 

Q. Do you remember approximately — believe 
me, this is not a quiz, a memory quiz. 

Can you tell me how many cases 
approximately, personally injury cases, were pending 
against Brown & Williamson in 1972 when you joined or 
whenever after you joined that you became aware that 
there were such things as product liability 
litigation? 

A. Roughly a handful. 

Q. Do you remember where the cases were 
pending? Were they clustered in one state or all 
over, or can you remember? 

A. I joined just about the time the Peters 
case was tried in Chicago. And I don't recall the 
others. 

Q. Do you recall — were you assigned as 
part of your duties — 

A. We can get that for you easily. 

Q. Do you recall if you were assigned as 
part of your duties any particular cases that might 
be pending that you were supposed to oversee or be 
liaison between the company and outside counsel in 
' 72? 
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A. I was hired to have involvement in 
litigation. I think the general counsel required me 
to have knowledge of cases that were pending. My 
involvement in specific cases at that early time in 
the law department would have been by specific 
assignment. 

I don't remember, but I was required to 
have the knowledge, and I probably had some 
involvement with every case that we had. And 
assuming it was active. That handful of cases 
includes cases that were very inactive. 

Q. Do you remember a case pending in Alabama 
in federal court called Robert Pittman Jones versus 
Brown & Williamson filed in 1968? 

A. Only because it was referred to in the 
document file by the plaintiffs in the Moore case in 
which you talked about Brown & Williamson's discovery 
responses. 

Q. You had no memory of that one before 
that, that case before? 

A. No. I believe that was prior to my time 
with the law department. 

Q. It was. It was. I just wondered if you 
remembered it was active at the time that you joined 
the law department. 

A. I don't think it was. 

Q. Knowing what we know now, that is, you 
and I, and the testimony you have given me previously 
today about the existence of research reports in 
the '60s, it would not have been accurate, would it, 
for Brown & Williamson to have asserted in 1969 that 
there had been no research done on the biological 
effects of tobacco smoke on human beings, would it? 

MR. BERNICK: Wait — 

THE WITNESS: Your question — 

MR. BERNICK: Hang on, Kendrick. Can I 
have that read back, please? 

BY MR. MOTLEY: 

Q. Let me rephrase it. We have established 
that to the best of your knowledge, there were 
existing documents in the '60s, BAT research 
reports. Those research reports were ultimately 
voluntarily turned over by Brown & Williamson to the 
Congress of the United States in 1994. 

A. Yes. 

Q. If a lawyer had answered an interrogatory 
in 1969 saying that there was none, zero, no research 
reports or documents relative to human health and 
tobacco smoke, based on what we know now, that would 
have been inaccurate, correct? 

MR. McLAUGHLIN: Objection. 

MR. BERNICK: No research reports 
anywhere in the world? 

MR. MOTLEY: No, sir. 

MR. BERNICK: Ron, here is my problem. 

You asked him about Kronberg. 

MR. MOTLEY: Let me read you what he 
said. Not him. 

BY MR. MOTLEY: 

Q. It would have been inaccurate for a 
lawyer to have made the following statement in March 
of 1969 based on what we know now: 

Brown & Williamson has not and no one on 
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its behalf — that's the language of the lawyer for 
Brown & Williamson — has conducted tests, analyses 
or examinations involving human organisms or human 
beings. 

Brown & Williamson has not, nor has 
anyone on its behalf, conducted any tests, analyses 
or examinations relating to the effect of cigarette 
components or their mainstream smoke on either human 
beings or human organisms except for marketing tests 
to determine consumer reaction to the use of various 
levels of flavoring changes. 

Brown & Williamson has not, nor has 
anyone on its behalf, conducted tests, analyses or 
examinations relating to the effect of cigarettes or 
their mainstream smoke on animals or animal 
organisms. 

Now, based on what we know today, that is 
not accurate, is it? 




MR. 

MOTLEY: H 

else on 

its 

behalf, okay? 



MR. 

BERNICK: 

so the 

record is 

clear — 



MR. 

MOTLEY: I 

there. 


MR. 

BERNICK: 

exhibit 

and 

give 

it to the 

look at 

it. 




! used the term, or someone 

n fairness to the witness, 

m going to put it in 

(hy don't we mark it as an 
witness and he can take a 


MR. MOTLEY: Sure. 

(PLF. EXH. 27, Defendant's Answers and 
Objections to Plaintiff's 
Interrogatories in the Jones v. Brown & 
Williamson Tobacco Corporation, et al. 
case, was marked for identification.) 

MR. BERNICK: Do you — 

MR. MOTLEY: Sir? March 1969. 

MR. BERNICK: Oh, here we go. The 
Interrogatories are at the back? 

MR. MOTLEY: The answers are at the front 
and the Interrogatories are at the back. 

MR. BERNICK: Right. 

MR. MOTLEY: They didn't repeat the 
questions back in those dark days, dark age days. 

The questions and answers I was reading, to help you 
out, is 40 and 44. There are some others, too, but 
those are the two I just quoted from. 

MR. BERNICK: I would like to have the 


question read back. 

MR. MOTLEY: My question — 

MR. BERNICK: No, I would like to have 
your question read back, please. 

(The Court Reporter read the question 
commencing on page 459 line 11.) 

MR. BERNICK: At this point I'm going to 
lodge an objection to the question and the conduct of 
the deposition. This is the second time this has 
happened, Mr. Motley. You had a document in front of 
you. It was only after I asked you that you gave it 
to the witness. You posed a question with a document 
in front of you, and you deliberately misread this 
document. 


This document does not say Brown & 
Williamson has not nor has anyone on its behalf 
conducted tests, analyses or examinations relating to 
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the effect of cigarettes or their manufactured smoke 
— mainstream smoke on animals or animal organisms. 

It says Viceroy cigarettes. That's exactly what it 
says. 

MR. MOTLEY: Okay. 

MR. BERNICK: And this case involved a 
Viceroy product. Object to the form of the 
question. Object to the conduct of the deposition. 

If you want to read from a document, I think you owe 
it to everyone in this room and you owe it to the 
process and you owe it to the Court to read it 
accurately. 

MR. MOTLEY: The first one doesn't 
mention the word Viceroy, sir, if you look at it 
closely. 

MR. BERNICK: The first what? Your 
question never mentioned Viceroy. 

MR. MOTLEY: I said the first one doesn't 
mention Viceroy. The question mentions Viceroy. But 
that's all right; you can make that argument to the 
jury. 

BY MR. MOTLEY: 

Q. Can you answer the question, Mr. Wells? 

MR. BERNICK: It's not a question of an 
argument to the jury. It's a question of how to ask 
a witness a fair question — a fair question. We are 
trying to answer your questions fairly. I think you 
owe it to the witness to ask the questions fairly. 

MR. MOTLEY: I appreciate your advice. 

MR. BERNICK: It's not advice. 

MR. MOTLEY: Your comments. I appreciate 

that. 

MR. BERNICK: Now, do you have a new 

question? 

BY MR. MOTLEY: 

Q. Yeah. Let me ask you this question, 

Mr. Wells: Did — to your knowledge, did 
Brown & Williamson run tests on one type of 
cigarettes and not on the others? Did you run tests 
on Kools and not on Viceroys, sir? 

MR. BERNICK: What kind of tests did you 
have in mind? Chemical tests? 

BY MR. MOTLEY: 

Q. Any kind of health tests, sir. Did your 
company run tests, health tests, on one type of 
cigarette product and not another one they sold in 
the United States? 

MR. BERNICK: What do you mean by — what 
tests are you talking about? 

MR. MOTLEY: Any kind of tests at all. 

Any kind of tests at all. 

MR. BERNICK: Any kind of tests at all? 

MR. MOTLEY: Any kind of tests at all. 

MR. McLAUGHLIN: Object to the form — 

BY MR. MOTLEY: 

Q. Walking up and down the streets of 
Louisville, did you run tests on Kools and not on 
Viceroys? Did you run tests with animals on Kools 
but not on Viceroys, sir? Did do you that, to your 
knowledge? 

MR. BERNICK: If you understand the 
question, you can answer. Object to the form of the 
question. 
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THE WITNESS: I don't understand the 
question because it's a question that as you phrased 
it addresses an enormous amount of experimentation — 
MR. MOTLEY: Okay. Let's rephrase it. 

THE WITNESS: — over a long period of 

time. 

BY MR. MOTLEY: 

Q. Let's rephrase it. Did your company, to 
your knowledge, run health tests on human beings 
involving Kool cigarettes and not run the same tests 
on human beings, health tests, with Viceroys? Simple 
question. Did you? 

A. A health test? 

Q. Any kind of test, biological activity — 
MR. BERNICK: Wait a minute. Let him 
answer your question. Give him a chance to answer 
your question. 

THE WITNESS: It's when we get into any 
kind of test that — 

BY MR. MOTLEY: 

Q. You have opened up a nice avenue. Strike 


the question. 

I'll start 

over. 



MR. 

BERNICK: 

When 

you start over — 

MR. 

start over. 

MOTLEY: 

Strike 

that 

question. I'll 

MR. 

BY MR. MOTLEY: 

BERNICK: 

Start 

over. 

Start over. 


Q. Sir, has Brown & Williamson Corporation 


to your knowledge conducted human experiments on 
human beings asking them to smoke cigarettes and 
testing the effects on those human beings? 



MR. 

BERNICK: 

Health effects? 


MR. 

MOTLEY: 

Any kind. 


MR. 

BERNICK: 

Any kind of effect 

whatsoever? 


MR. 

MOTLEY: 

Any kind of effect 

whatsoever. 


MR. 

BERNICK: 

I think he is waiting. 

Mr. Motley, for 
BY MR. MOTLEY: 

you. 


Q. 

Go 

ahead. 



A. Portioning that question out, you said 
Brown & Williamson Tobacco Corporation. Let me take 
that first as a corporate entity and its employees, 
and you can expand that. 

Brown & Williamson Tobacco Corporation 
and its employees, to my knowledge, have conducted 
tests involving humans that amounts only — that is 
only a presentation of a finished cigarette with a 
request to smoke it and then to answer questions 
about the smoker's perceptions, that is, sensory 
perceptions, taste, aroma and others of that 
cigarette. 

I don't consider that in any way a health 
test, but it is a kind of test. Those kinds of tests 
are done by brand. 

Q. By what? 

A. By brand. That is, in those kind of 
tests, there would be a specific brand of cigarettes 
involved because they are normal competitive tests. 
You are normally asking, smoke this cigarette that's 
a Viceroy and smoke this other cigarette. Which one 
do you like the best? So brands are specifically 
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identified in those test procedures. 

Q. Do you obtain releases from those human 
beings who smoke those cigarettes? 

MR. BERNICK: You mean the taste panels? 

MR. MOTLEY: Anybody, sir. 

THE WITNESS: We went through this pretty 
thoroughly earlier, and I would like to stick with 
what I said then. 

BY MR. MOTLEY: 

Q. Okay. Now, setting aside the taste panel 
tests, has Brown & Williamson conducted any long-term 
health effect tests on human beings smoking any brand 
of cigarettes? 

A. Long term would be over what span of 

time? 

Q. Well, however you define it. What I'm 
interested in is have you had people smoke cigarettes 
and then biologically or physiologically measure the 
effects of the cigarettes on those human beings? 

A. Brown & Williamson itself as a corporate 
entity has not. There is such research that was done 
by the British American Tobacco Company, I believe, 
under our cost sharing agreement done and funded by 
Brown & Williamson. I don't have a catalog of all 
research. 

I remember research where human subjects 
were asked to smoke cigarettes and measurements were 
taken regarding, I think, their urine. Urine samples 
were taken and assayed for different things. 

Q. Beginning when, sir, approximately? 

A. I don't recall. As I recall, it was a 
fairly short span of tests in time. There may have 
been two or three. Vaguely I recall it was finished 
within a year and maybe somewhere back in the 1980s, 
but don't hold me to that in absolute detail. That's 
a very rough memory. 

Q. Okay. Would you — let's turn back to 
the Jones case again, please. If you'll look at the 
response to interrogatory number 40. It's on page 

5. 

MR. BERNICK: The interrogatory? 

MR. MOTLEY: The answer. 

MR. BERNICK: Read the interrogatory 
again before you read the answer. 

BY MR. MOTLEY: 


Q. Have you read it, sir? 

A. Yes. 

Q. In no way is this answer limited to 
Viceroys, is it? 

MR. BERNICK: You can answer that 
question. Go ahead. 

THE WITNESS: The answer to number 40 is 
not limited to Viceroy cigarettes. 

BY MR. MOTLEY: 


Q. Okay. 

MR. BERNICK: Mr. Motley, I'm informed 
now that there may be another omission in the 
question that you tendered to the witness in this 
line of questioning, and I will ask you — 

MR. MOTLEY: Which one is this? 

MR. BERNICK: Well, no — and then we'll 
see if there is anything further we need on this. 

My understanding is that there were 
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actually orders that were entered pertaining to these 
Interrogatories in this case? 

MR. MOTLEY: I don't know. 

MR. SMITH: Mr. Motley, I believe the 
record in the case reflects that objections were 
filed to the Interrogatories, that a hearing was 
held, and an order was entered on the objections 
before the responses that you are questioning the 
witness on were filed. 

And so — I don't have those here, and 
I'm not familiar with them, but I don't think it's 
fair to ask the witness about a question and an 
answer when there has been objections and an order on 
the objections which may have very well modified 
those Interrogatories and that's not before the 
witness. 

MR. MOTLEY: Well, Mr. Smith, I 
appreciate that. You have been — your client has 
been asked to provide us with all these for about two 
years now, and they are not forthcoming. If you've 
got such an order, I'm glad to look at it. And if it 
amends the questions, I'm glad to amend the questions 
in a fashion that the response is responding to. 

But since y'all haven't seen fit to give 
us those things yet, I'm at a loss to know whether 
there was an order or not. 

MR. BERNICK: Let me confer with the 
witness, and we'll see if we can go forward. 

(A conference was held off the 
stenographic record but on the video record.) 

THE VIDEOGRAPHER: We will go off the 
record for a tape change at 11:03. 

(A recess transpired.) 

THE VIDEOGRAPHER: We're back on the 
record at 11:05. 

MR. BERNICK: I am further told now back 
on the record, Mr. Motley, that, in fact, there is an 
order limiting the Interrogatories, and making 
rulings on objections. We are going to get it faxed 
here. You can continue to ask questions, I suppose, 
based on the face of the document and probe what the 
witness knows, but I do think it's — it would be 
improper, at least until we get further information 
on what the record states, to ask him to offer any 
kind of view or opinion on the propriety of any 
answer that was given, because we just don't know the 
full context in which these answers were offered. 

So I have no objection to your proceeding 
to ask — to probe the witness with questions about 
facts that he is aware of in what appears on the face 
of these documents, but I do think that until we get 
the order of the Court, it's entirely inappropriate. 

MR. MOTLEY: Well, I think that's a fair 
— I wouldn't go along with calling it inappropriate 
because we have been asking for these responses for a 
long time. But be that as it may, I think it's a 
fair request that until that order is received that 
we find out exactly what questions were answered. 

MR. BERNICK: All right. 

BY MR. MOTLEY: 

Q. Let me now have — 

MR. MOTLEY: Have we marked this letter. 
Bill? Would you mark the David Hardy letter. 
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BY MR. MOTLEY: 

Q. Would you take a moment, please, 

Mr. Wells, and look at the handwriting in the 
marginalia and see if you can help me with maybe 
whose writing that might be if you know. 

MR. BERNICK: Are you going to ask him 
questions about the text of the document? 

MR. MOTLEY: Not right now, no. 

MR. BERNICK: Okay. 

THE WITNESS: Do you have a better copy? 
Page 2 in particular is very — 

BY MR. MOTLEY: 

Q. Well, my page 2 is not very good. Why 
don't you just look at the ones that you can read and 
then help me if you can with whose writing that is. 

MR. BERNICK: While the witness is doing 
that, for the record, there has been some inquiry 
into the source of this document, whether the 
document falls within the scope of Judge Landrum's 
Order. 

It has been determined and both sides are 
in agreement that this document is on the Internet 
and part of the UCSF collection. 

Is that your understanding, Mr. Motley? 

MR. MOTLEY: Yes, it is. 

MR. BERNICK: And on the basis of that, 
it would fall within the scope, as we read it, of 
Judge Landrum's Order; and for that reason, we will 
permit him to answer questions as contemplated by the 
order. 

THE WITNESS: I have looked at all of the 
handwriting that I can make out. Starting at the top 
of page 1, in the right-hand corner, the writing 
there is the initial — DB is the way he wrote his 
initials. That's for DeBaun Bryant. And as to the 
remainder of the handwriting, I cannot identify the 
author. 

BY MR. MOTLEY: 

Q. Okay. Would you please look at page 4, 
the next to the last paragraph beginning "also 
adding." 

A. I have read it. 

Q. Yes. That clearly indicates that at 
least to Mr. Hardy's knowledge, there was a BAT/B&W 
R&D cost pooling agreement in July of '69; is that 
correct? 

A. Yes. 

Q. Do you know whether there was either a 
formal or informal one that preexisted that date? 

A. I don't recall. There were a series, and 
I have the vague recollection there was one that went 
a little further back into the '60s, maybe three or 
four years prior to 1969. That's something the 
documents really will need to speak for. 

Q. What do you understand a risk pooling 
agreement to be? 

MR. BERNICK: Just generally? 

BY MR. MOTLEY: 

Q. In connection with BAT and B&W, because 
he describes this as a BAT/B&W R&D cost and risk 
pooling agreement. 

A. I don't recall. The agreements that 
would be related to the title that seems to be quoted 
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here that I have dealt with did not contain anything 
about risk pooling, I don't believe. I don't recall 
anything about risk pooling. 

Q. As a general corporate/legal proposition, 
what does that word mean if it has some sort of 
common meaning, risk pooling agreement? 

A. I don't believe that we should trust a 
common meaning here, because these documents are 
primarily concerned with money, and the allocation of 
research funding and risk pooling may be a — and 
you've also got the difference the Atlantic Ocean 
makes — and the word risk may simply relate to the 
funding. 

Q. Okay. I take it copies of these 
agreements still exist, '69? 

A. I would assume so. We have several. 

Q. Turn please to the next page. There is a 
reference at the bottom of the first full paragraph 
that starts "recent amendments." 

The rulings of Federal District Judge 
Noel Fox in the case — and I think the R is missing 

— Thayer versus Liggett & Myers? 

I was just going to ask you about page 5 
about that case. 

A. Okay. 

Q. Are you familiar or did you come to 
become familiar with the Thayer case, T-H-A-Y-E-R, 
Judge Fox? 

A. I have read one or more opinions from 
that case, but distantly. I don't recall any 
particularly. 

Q. Since Mr. Smith has brought to our 
attention the fact that there may be an order in the 
Jones case, is King & Spalding the repository of all 
of these discovery matters and orders in these 
various old historical cases for your company? 

A. King & Spalding and Shook, Hardy & Bacon 
both have sets. 

MR. MOTLEY: We have requested this 
previously, but I would request specifically in the 
Butler case that we be provided with copies of all 
discovery requests by the Plaintiff and the responses 
and any orders that may have governed and shaped that 

— and I would like to know if y'all would 
voluntarily do that; and if you won't, then, you 
know, we'll have to file appropriate motions — in 
the Thayer case and the orders that shape and govern 
the discovery matters in the Thayer case. 

THE WITNESS: To the extent we have 
them. I don't recall Brown & Williamson being 
involved in the Thayer case. 

BY MR. MOTLEY: 

Q. Oh, really? Okay. That's why I was — I 
was struck by that sentence, because I didn't think 
you were, either, and I was wondering why — 

A. I think they are published opinions. 

Q. Yeah, I know there is one published 
opinion. But you don't know of any discovery 
requests or answers that you — that your company 
responded to in Thayer for any reason, do you? 

A. I don't believe we were a defendant in 
Thayer. No, I don't know of any involvement we had 
in that case. 
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Q. In 1972, do you know whether or not as a 
practicing lawyer there was a duty between the 
parties to a lawsuit to supplement sworn answers as 
new information became available that was — would be 
responsive to the prior answer? 

MR. BERNICK: Which state? Which court? 
BY MR. MOTLEY: 

Q. Federal court. 

A. My recollection is that there was a 
responsibility to supplement statements made, at 
least written statements in discovery and Answers to 
Interrogatories. For example, I'm not sure that duty 
applies to every conceivable statement that may have 
been made in discovery, but the duty was that at some 
appropriate time, the supplement be made informing 
the propounder of the discovery of any additional 
information that would bear on that point in time to 
give that party opportunity to deal with it. 

Q. Sir, do you currently have no knowledge 
of research being shipped offshore, human tobacco and 
health or animal tobacco and health research being 
shipped, quote, offshore, as you told me in the last 
setting, that you had no knowledge of such? 

MR. BERNICK: I'm sorry, Ron. You're 
referring to some part of his prior deposition? 

MR. MOTLEY: Uh-huh. The one I took. 

MR. BERNICK: Okay. If we could get the 
question back, I think — 

MR. MOTLEY: Okay. Let me read you what 
he said at page 87 and 88. 

MR. BERNICK: 87 and 88? 

MR. MOTLEY: I asked the question: 

Have any groupings of documents been sent 
out of the country to England or any other place 
outside of the continental United States, including 
also Alaska and Hawaii? 

And Mr. Wells' answer was — and I'm a 
slave to what I've got written here, so if I leave a 
word out, I apologize — I'm not aware of any 
groupings of documents that have significance for 
product litigation being sent outside of the 
country. And if I had been aware of such planned 
activity, or an attempt, it would have been my 
responsibility to intervene. 

MR. COFER: What page is that from? 

MR. MOTLEY: Excuse me. I'm sorry. 

That's from Mr. Fox DeMoisey's questions. I 
apologize. 

MR. BERNICK: I don't have that. Is that 
deposition an exhibit here? 

MR. MOTLEY: We've got it. 

MR. BERNICK: We're looking at the 
exhibit here. That's all right. That's all right. 

MR. MOTLEY: Page 87 and 88 is what I was 
quoting from. 

MR. BERNICK: We've got the reference 

point. 

BY MR. MOTLEY: 

Q. You just read to yourself the question 
and the answer in 1994. Is that still your — would 
that still be your answer to that question if I 
propounded it today? 

A. As to whether documents were sent 
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offshore, absolutely. Duties within the department 
have changed since then. I would have to — if you 
had reference to 1996, I might have to look at which 
lawyer's responsibility it was to deal with something 
like that. 

Q. Okay. To your knowledge, up at least 
until 1995, were there any written procedures adopted 
by BAT or B&W in connection with research and 
development that required that the law departments 
review those research documents before they were 
circulated within the corporation? 

MR. McLAUGHLIN: Objection to the form. 

MR. BERNICK: Yeah. It really — you are 
talking about where within the corporation, whose 
documents. A B&W R&D report? 

MR. MOTLEY: Or a BAT R&D report which 
comes into the possession of B&W. 

MR. BERNICK: Okay. And your question 
with regard to — can we break it up into both those 
things? Because it may be different. He is at B&W, 
and, you know — 

MR. MOTLEY: Well, I know that, but he 
also has testified that they had a joint funding 
agreement for research and they received copies of 
it. 

MR. BERNICK: I understand. 

BY MR. MOTLEY: 

Q. Is there any policy of Brown & Williamson 
that lawyers must review research and development 
documents generated either by BAT or B&W before they 
were circulated within the corporation? The first 
question is within it. 

A. I'm not aware of any policy that research 
and development — scientific research documents be 
reviewed by lawyers prior to their final issuance. 

MR. BERNICK: Were you done, Kendrick? 
Were you done? 

THE WITNESS: Well, I'm — I'm sorry. 

MR. BERNICK: The problem is, Ron, it's 
hard to focus when you are not — 

THE WITNESS: Yeah, if I could get the 
question again when you get back to the table. 

MR. MOTLEY: I'm sorry. 

THE WITNESS: Could we start with the 
question again? 

BY MR. MOTLEY: 

Q. Okay. Let's start all over again, okay? 

Are you aware of any policy of B&W that 
restricted the flow of research-related documents by 
having the legal department review those documents 
prior to circulation within the corporation? 

MR. BERNICK: Okay. We're now dealing 
with B&W documents. 

MR. MOTLEY: No, sir. Let's get this 
straight. When I'm talking about research and 
development documents, please understand I'm talking 
about one that is generated by B&W or one that is 
generated on behalf of B&W as a result of your 
agreement with BAT that they conduct certain research 
and you get the copies — copies of the results of 
the research. 

MR. BERNICK: I understand that. The 
problem is that there may be a different answer 
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depending upon whether we are talking about B&W 
generated reports and BATCo generated reports. Your 
question lumps them together. You also have part of 
your question restricting the flow. If that's really 
what you want to ask, that is, was the flow 
restricted, then, you know, we ought to get 
clarification. 

MR. MOTLEY: I've got a reason for using 

that phrase. 

MR. BERNICK: I'm sure you do. But I 
think the question is a little bit unclear. Answer 
if you can, Kendrick. 

BY MR. MOTLEY: 

Q. Can you tell me — let's break it down to 
B&W-generated, first, any research documents 
generated by B&W. Were lawyers required to review 
those documents before they were circulated within 
the company? 

A. I know of no policy that R&D scientific 
research documents — by that I mean the reports of 
the scientific research — were to be reviewed by the 
law department when they regarded smoking and health 
prior to their issuance as a final report. 

Q. Well, what about — 

A. Final report would mean that the author 
has signed off on a manuscript, and it circulates. 

Q. Well, whether it's a final report or not 
and whether it was a policy or not, was it a practice 
that the legal department at Brown & Williamson would 
review research reports, final or draft or whatever, 
prior to their being circulated within the 
corporation? 

A. Assuming we are talking about reports of 
scientific research, then there was no practice, and 
I can't recall any incident in which the law 
department or a lawyer reviewed the research report 
prior to its circulation within the company except 
in — I guess I've got to assume coming to the law 
department is not circulation, but — except that if 
the scientific research was done for purposes of 
publication, then occasionally, in my experience, 
certainly not routinely, but occasionally a lawyer 
might be asked to give comments on it. 

Q. A scientific document that's going to be 
published? 

A. Yes. 

Q. Did there exist in the 1990s, sir, at 
Brown & Williamson a system where lawyers would vet, 
V-E-T, minutes of research-related conferences? 

A. Vet minutes of research-related 
conferences. There have been so many 
research-related conferences that it's just very 
difficult to deal with your question as stated. 

Q. In the '90s? 

A. Even in the '90s. They are going on all 
the time. Throughout, our people — our scientists 
go over to the UK to meet with British counterparts. 
They do it frequently. The British come here, and 
they meet and discuss the science. Those are 
informal. 

On top of that, they have a number of 
larger meetings that are formally set up, and there's 
really a lot of travel and a lot of meetings. 
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Q. Let's talk about the formal systems where 
research and development people for more than one 
BAT-affiliated company gather and they discuss 
scientific issues, including tobacco and health 
issues and minutes are prepared. 

A. Okay. 

Q. Is it your testimony that it was not the 
policy of the BAT-affiliated companies, including 
Brown & Williamson, to have lawyers vet the minutes 
before the minutes were circulated throughout the 
corporation? 

A. I can't answer for the other companies. 

Q. How about Brown & Williamson? 

A. I don't know the answer to that. 

Q. How about Brown & Williamson, sir? 

A. Also, I have to focus on the only two 
kinds of meetings — well, there were more than 
that. Even the formal meetings, there were a lot of 
meetings. The formal meetings I can think of, which 
would include — so we can be specific, annual or 
perhaps semiannual BAT research conferences. You 
mentioned Kronberg. I think that those kinds of 
meetings — 

Q. Well, how about Vancouver, British 
Columbia? 

A. All right, that's a different group. And 
the Vancouver meeting was a meeting of the — what's 
called the RPG, Research Policy Group. And as to 
minutes of the Research Policy Group, those minutes 
are issued by — always have been, to my knowledge — 
the British American Tobacco in the UK. They are the 
author of the minutes. They send them out to the 
participating companies. 

It goes from the R&D department at 
British American Tobacco Company to the — usually 
the head of the R&D department at the 
Brown & Williamson. So those — that's been the 
practice, to my knowledge. 

And whether or not a copy of those 
minutes received by the B&W R&D department gets to a 
lawyer is a decision of the company management. 

Q. Well, to your personal knowledge, have 
minutes of research conferences of any kind, of any 
size, been sent to the law department at 
Brown & Williamson for the purpose of vetting or 
editing those minutes before they are circulated 
within the corporation? 

MR. BERNICK: I would like to have the 
question read back at this point. You have also now 
kind of said something new. You have been very 
careful to use the word vet without defining it, 
presumably because you are taking it from a 
document. You have not established the witness' 
understanding of that term. But be that it as it 
may, let's have the question read back. 

(The Court Reporter read the question 
commencing on page 486 line 11.) 

MR. BERNICK: You are not asking about 
policy? You just want to know any time it happened? 

MR. MOTLEY: Whether it happened. I 
don't care whether it's a policy or it just happened 
one time. To his knowledge. 

THE WITNESS: I don't know the extent of 
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my own personal knowledge, and I will deal with the 
question directly. But I do need to caution you for 
purposes of the integrity of the information here, 
I've never been above the title I have now, which is 
assistant general counsel, and I often don't deal 
with matters that involve relationships with the 
other — with the British company. So my realm of 
knowledge probably is limited here. 

So I can speak from personal experience, 
but I really can't — that really shouldn't be taken 
as a statement for everything that goes on in the 
company. 

In my own experience, the minutes of RPG 
meetings have been sent to me, certainly not for 
purposes of anything I understand as vetting, but to 
request comments. Those minutes when they arrive in 
R&D in Brown & Williamson have already been 
circulated, as I understand it, because they went 
simultaneously to all of the other participants at 
the conference. And — 

BY MR. MOTLEY: 

Q. Defining circulation as outside the 
participants? 

MR. BERNICK: Let him finish the answer, 
and then you can ask him another question. 

THE WITNESS: You asked specifically 
about circulation inside. I don't recall whether 
there is an occasion on which I have received a copy 
of RPG minutes from R&D before R&D sent those minutes 
to anyone else in the company. The usual practice is 
to send those minutes to a circulation list that 
almost certainly must include the CEO of the company, 
because the CEO is responsible for intercompany 
matters. 

I don't know whether there has been any 
exception to that. It would normally come to the law 
department as one of the stops — as one of the 
addressees on the list of copies. The concept of 
vetting, I don't see any way to — vetting, as I take 
it, what you mean is making changes in the document. 

I don't know of any way that can be done when a 
document is being authored and generated in another 
company, namely, British American in the UK. 

I — I'm not dealing with the author of 
the document if I'm asked to comment on minutes by 
the head of R&D at Brown & Williamson. 

BY MR. MOTLEY: 

Q. Sir, do I understand you to have just 
said that at least on one occasion, you have received 
the minutes from the research RPG group and were 
asked to make comments about those minutes before 
they are circulated more broadly than just the people 
who attended the research conference? 

A. Normally, a copy of the minutes would 
come to me as one of a number of addressees, which 
would mean a broader circulation simultaneously. I 
do not recall whether there is an instance in which I 
was the only one to receive a copy. It's possible. 

Q. Well, what do you mean by the word vet, 
since I'm sitting here looking at a document where 
that word was used and your name is on it? What do 
you mean by vet? 

MR. BERNICK: Your question suggest that 
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he wrote the document. 

MR. MOTLEY: May or may not. 

MR. BERNICK: But if that's true, let's 
just see the document so that we don't have the same 
problem we had earlier this morning. 

BY MR. MOTLEY: 

Q. What is your definition of vet? When you 
use that word, what do you mean? 

A. I don't use that word because it is just 
too broad for me. I have heard other lawyers use it, 
and it means a range of things from advising a client 
on testimony they may be giving to advising a client 
about even business matters that relate to some 
matter the client has, and I consider it very broad. 

Q. Well, if you received a document that 
said grant applications are carefully vetted, you 
yourself received such a document in your capacity as 
assistant general counsel of Brown & Williamson, what 
do you understand that sentence to mean, grant 
applications are carefully vetted? 

MR. BERNICK: You know, at this point, 

Mr. Motley, you say if he received that document. 

It's a hypothetical question. There is no document 
that you have established that he has ever received 
which says that. There is no document that you've 
ever established that he authored says that. 

You are now asking him a hypothetical 
question, and yet your question then seems to suggest 
he should be testifying about the facts. Now, if 
there is a document you have that you believe this 
witness has authored or received that's a fair 
subject of testimony, show it to him. 

If you are just asking him for his 
general knowledge, you can ask him that. But I don't 
think it's fair to the witness to kind of mix and 
match the two. 


BY MR. MOTLEY: 


Q. Go ahead, Mr. Wells. You can answer the 
question. 

If you received a document in the course 
of your employment that used the phrase grant 
applications are carefully vetted, and you received 
it as part of your duties, how would you yourself 
take that phrase — what would that phrase mean to 
you? 

MR. BERNICK: Same objections. Go 

ahead. 


THE WITNESS: My reaction would be that I 
didn't know what it meant, but that I was concerned 
the author of that statement was misinformed because 
vetting can mean advice by lawyers about the 
propriety of some action, and I would — I would be 
concerned that that was inaccurate in that context 
applied to grant applications, because I'm not 
familiar with what that statement addresses. 

And I would be concerned that the author 
had made too overreaching a statement about whatever 
counsel's role was in that process and that he may 
not be properly informed. 

BY MR. MOTLEY: 

Q. All right. Let me get back to where I 


was. 


Is it your testimony, sir, that you are 
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unaware that BAT and Brown & Williamson created a 
system to ensure that all research-related conference 
minutes involving representatives of more than one 
group company are vetted by the lawyer for the 
company issuing the minutes before the minutes are 
sent out? 

MR. McLAUGHLIN: Excuse me. Could I have 
a clarification? Since there is no company, 
corporate entity named BAT, are you referring to 
British American Tobacco Company in this line of 
questioning? 

MR. MOTLEY: Yes, sir. 

MR. BERNICK: I would like — go ahead 
and answer the question. It's the same problem with 
the question. Go ahead and answer if you can. 

THE WITNESS: The key in your question, 
the key phrase is author. 

BY MR. MOTLEY: 

Q. Is what, sir? 

A. Author. Or generated. In connection 

with the RPG minutes we have been discussing, your 
question refers — would refer to, of necessity, 
something internal to the company that issued the 
minutes or authored them. That would be the British 
American Tobacco Company. And I do not know whether 
they had a practice of referring these documents to 
counsel. 

My understanding is that if it has been 
done at BATCo, it was done by exception, that 
normally counsel did not see RPG minutes until they 
went out, but it may have occurred. 

Q. On January — 

A. I don't have — I don't have clear 
personal knowledge: 

Q. On January the 17th, 1990, did you attend 
a conference in New York City of certain research and 
development personnel of BAT-affiliated companies and 
lawyers for those companies? 

MR. BERNICK: Okay. At this point, 

Mr. Wells — I think Mr. Motley, once again we have a 
problem — excuse me. 

I don't want to interrupt you. 

MR. MOTLEY: No, that's all right. I 

thought — 

MR. BERNICK: Go ahead and talk if you 
want. I will safe my statements. 

MR. MOTLEY: Go ahead. I thought she was 
asking to talk to me. 

MR. BERNICK: I think that you are, 
number one, not being fair with the witness; and, 
number two, you are also looking at information that 
is on a privileged document. A document that has 
been produced by Dr. Wigand in response to a 
discovery request is a privileged document. You know 
it's a privileged document because it's marked as 
being a privileged document. 

You are asking the witness questions that 
are based upon that document. That document is not 
subject to Judge Landrum's Order, so it remains a 
privileged document notwithstanding the fact that 
Dr. Wigand decided to keep it and to tender it in the 
course of the Kentucky discovery. 

MR. MOTLEY: What document are you 
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talking about? 

MR. BERNICK: You are talking about a 
1990 — January 1990 set of agendas — agenda items 
that were drafted by a lawyer. Is that true, 

Mr. Motley? 

MR. MOTLEY: I'm talking about a document 
that has come into my possession entitled Research 
Documents Agenda that purports to be dated 17 January 
1990, and I have information Mr. Wells was at the 
meeting to which this refers. 

MR. BERNICK: And can you tell us — 
let's just mark the document here. 

MR. MOTLEY: Sure. 

MR. BERNICK: I'm not sure I want to mark 
the document. I want to have the document so I 
can — 

MR. MOTLEY: The document has been widely 
circulated and is on the Internet, sir. 

MR. BERNICK: Do you want to tell us how 
it got on the Internet, Mr. Motley? 

MR. MOTLEY: Yeah, I put it on there. 

MR. BERNICK: Oh, you put it on there. 

Okay. 

MR. MOTLEY: I sure did. 

MR. BERNICK: Well, this document is 
marked as being privileged attorney work product. 

This version is not even a stamped version, so I 
assume you got this directly from Dr. Wigand? 

MR. MOTLEY: I'm not telling you where I 
got the document from, sir. 

MR. BERNICK: Well, this is a privileged 
document. It's not subject to Judge Landrum's 
Order. It was clearly drafted by an attorney, and 
there has been no waiver as to this document. There 
is no order saying that there has been a waiver as to 
this document or that the document is other than what 
it purports to be on the face of the document. 

I think it is highly inappropriate — and 
I won't go further than that at this time, Mr. Motley 
— for you to be inquiring of a lawyer about a 
privileged document during the course of a deposition 
absent some evidence that this document was tendered 
by the company and the privilege has been waived. 

I'm not going to permit the witness to 
answer questions about that document. 

MR. MOTLEY: I take it you are 
instructing the witness not to answer questions about 
the document, but you are not instructing him not to 
answer questions about the meeting; is that correct? 

MR. BERNICK: It depends on what the 
question is. But I would further venture to say — 
and you just have to take your own counsel here, 

Mr. Motley. You are now relying on a document that 
you know to be privileged. You are relying upon that 
document notwithstanding the fact that there has been 
no waiver of that privilege. You are using the 
fruits of the document to conduct an examination in a 
court proceeding, and there is nothing in this court 
proceeding that enables you to do that and to 
exercise that kind of control over privileged 
information. I mean, this is your draw. I think 
you've got a big problem here. 

MR. MOTLEY: You just made a statement 
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that I know it to be privileged. I know it not to be 
privileged. 

MR. BERNICK: It's right on the face of 
the document, privileged, dash, attorney work 
product. 

MR. MOTLEY: I know it not to be 
privileged for several reasons. Number one, someone 
in this organization leaked a sealed confidential 
document according to the Department of Justice rules 
to a man who is not a lawyer named Scanlon. In 
addition to that, sir — 

MR. BERNICK: It has nothing to do with 
this document. 

MR. MOTLEY: How do you know that? 

MR. BERNICK: Because Dr. Wigand produced 
this document. That's where the document came from. 
We have a stamped copy that was produced in the 
Kentucky litigation. That's where it came from. 

MR. MOTLEY: You know that? It came from 
your law firm, sir. That's where that document came 
from, Kirkland & Ellis, your law firm; and it is not 
privileged for reasons I need not get into at this 
time. 

If you would mark that, please, Mr. Court 

Reporter. 

MR. BERNICK: If it was produced by my 
law firm to John Aldock, it was produced pursuant to 
a request of succeeding counsel. It remains a 
privileged document. 

If Mr. Aldock has now given you this 
document, then we have a further problem to deal 
with. The request was made of succeeding counsel for 
materials that would otherwise be privileged 
materials. So there is no waiver. 

MR. MOTLEY: Would you mark that? I'm 
going to ask him to mark it. If you want to put it 
under seal or whatever — 

MR. BERNICK: This is your piece of 

paper. 

MR. MOTLEY: Yes, sir. 

MR. BERNICK: You do with it as you 

choose. 

MR. MOTLEY: I am doing as I choose. I'm 
marking it, and I take it you are instructing him not 
to answer questions about it? 

MR. BERNICK: That's absolutely the case. 

MR. MOTLEY: Okay. 

(PLF. EXH. 28, Document headed Privileged 
- Attorney Work Product, Research 
Documents, Agenda, was marked for 
identification.) 

BY MR. MOTLEY: 

Q. Sir, was there a policy, to your 
knowledge, ever enforced within Brown & Williamson 
which provided for the return of research and 
development documents dealing with tobacco and health 
matters which the legal department considered to be 
sensitive? 

MR. BERNICK: Can I have the question 
back, please? 

(The Court Reporter read the question 
commencing on page 499 line 12.) 

THE WITNESS: I have to make an 


http://legacy.library.ucsf.§dHU^ki)#s^(j5SaM<|sralf.industrydocuments. ucsf.edu/docs/pzfl0001 



assumption to address that question. The assumption 
is that your question refers to documents produced by 
some other company or entity, and that's what the 
sending them back refers to? Could you clarify 
that? 

BY MR. MOTLEY: 

Q. No, I'm just talking about internal 
research or development or something you got from BAT 
or an affiliated BAT company? 

A. It makes a difference because if it's 
internal, there's no — I don't know what you mean by 
send it back. 

Q. Retrieve it, keep it at the legal 
department. 

MR. BERNICK: I'm totally confused on 
what kind of documents you are now referring to. 

MR. MOTLEY: Here. Just mark that, 

please. 

(PLF. EXH. 29, Handwritten Memo from 
Kendrick to Dr. Wigand dated March, was 
marked for identification.) 



MR. 

BERNICK: 

Do you have 

the 

attachment? 

MR. 

MOTLEY: 

I'm going to 

ask him about 

that. 

MR. 

BERNICK: 

Do you have 

that? 


MR. 

MOTLEY: 

I don't know 

that I have the 


attachment. That's why I wanted to ask him if he 
knows what's attached to it. 

MR. BERNICK: Well, this looks like 
another document you got from Shea & Gardner, 

Mr. Motley, because it is taped over, and it was 
faxed from Shea & Gardner on June 3 of 1996. 

Is that right? 

MR. MOTLEY: I don't have to answer your 
question, sir, but, no, I did not get it from Shea & 
Gardner, the original one. 

MR. BERNICK: Well, you certainly got 
this one from Shea & Gardner. You've got it all 
taped over, but we can see what it says. 

MR. MOTLEY: May well have received that 
one from Shea & Gardner. 

BY MR. MOTLEY: 

Q. Mr. Wells, is that your handwriting, sir? 

A. Yes. 

MR. BERNICK: We object to all questions 
relating to the substance of the document. He can 
identify the handwriting. 

BY MR. MOTLEY: 

Q. Can you tell, do you know me what 
document was attached to that particular handwritten 
note by any chance? 

A. I don't recall. 

Q. I don't know whether this is it or not, 
but it's somewhat contemporaneous. 

MR. MOTLEY: If you will mark that for 
me, Mr. Court Reporter, I will ask him, and perhaps 
that's it. 

MR. COOK: Mr. Motley, can you please 
identify these documents so those of us who don't 
have copies will know what we're talking about, as a 
handwritten note or date or whatever? 

MR. MOTLEY: It's dated it looks like 18 
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March, the handwritten note, and it will be 1990, and 
I'm just handing him a document that's dated March 
18th [sic], 1990 regarding new snuff, S-N-U-F-F, 
product. 

(PLF. EXH. 30, Memorandum from J. K. 
Wells, III to R. J. Pritchard and T. E. 
Sandefur, Jr. Dated 3/16/90, was marked 
for identification.) 

BY MR. MOTLEY: 

Q. Mr. Wells, my question was whether the 
handwritten note would have been accompanied by the 
typed memo about new snuff product dated March 18th 
[sic], 1990, if you recall. 

MR. BERNICK: With respect to this 
document, as well, that is. Plaintiff's Exhibit 30, 
as well as Plaintiff's Exhibit 29, as well as the 
preceding document, 28, again, this is a privileged 
document. There is no waiver with respect to this 
document. We believe that it's being improperly used 
in connection with this proceeding. You can answer 
the question that's before you. 

THE WITNESS: I don't recall, and looking 
at the documents doesn't refresh any recollection. 
There is no date. There is no year date on the 
handwritten note, so — and I don't know whether even 
that would refresh my memory. I can't recall. 

Q. Let's get back to the New York — I know 
counsel has instructed you not to answer questions 
about the document dated January 17th, 1990, but can 
you tell me, do you recall being in New York City at 
a meeting January 17th, on or about January 17th, 

1990, which was attended by research executives of 
the BAT affiliated companies and lawyers, in-house 
lawyers, of the BAT affiliated companies? 

A. I remember meetings rather than dates. 

Can you tell me something about the subject of the 
meeting? 

Q. The subject of the meeting was a concern 
about research documentation being spread around the 
BAT group. 

MR. BERNICK: Well, that question as 
posed already furthers the problem of divulging what 
is probably privileged information depending upon the 
witness' answer to the question, so I'll instruct him 
not to answer the question as posed. You might be 
able to reframe the question but that one will be the 
subject of an instruction not to answer. 

BY MR. MOTLEY: 

Q. Who is Mr. R. E. Thornton? 

A. I may be able to provide some answer. 

Q. Sure. 

A. I recall attending a meeting in New York 
City with counsel from — in-house counsel from other 
BAT companies and with R&D representatives from those 
same companies. The subject touched on research 
documentation. I do not recall that the topic you 
identified was a dominant or — I don't recall that 
as being a dominance or focus of the meeting, but I 
believe I was at that meeting. 

Q. Who — do you recall any others who were 

there? 

A. I believe that Nick Cannar — I'm not 
sure of that. Someone was there from the in-house 
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legal department at British American Tobacco Company, 
and I believe — 



Q. 

How does he spell Nick Cannar' 

s name? 


A. 

C-A-N-N-A-R. 



Q. 

If the minutes refer to an NBC 

, assuming 

that' s 

not 

the network, would that be Mr. 

Cannar? 


A. 

That's probably who it is. I 

just can't 

recall 

which one of their lawyers it was. 

I believe 


Allen Heard was there as their R&D representative. I 
believe that — I recall that Dr. Joachim Dryer was 
there as counsel, in-house counsel, at BAT Germany; 
and Dr. Irwin Kausch was there as their R&D 
representative. 

I was there as Brown & Williamson's 
in-house lawyer. Jeff Wigand was there as our head 
of our R&D. Let's see. Stuart Chalfen attended as 
in-house counsel at BAT Industries. I recall others 
being there vaguely, but I can't remember any more 
names at this time. 


MR. BERNICK: Ron, are we getting to a 
good point to break for lunch? 

MR. MOTLEY: Give me about two minutes. 

MR. BERNICK: Sure. Whenever you get to 
a good point, just let us know. 

BY MR. MOTLEY: 

Q. Mr. R. E. Thornton, who is he or who was 

he? 

A. Dr. Thornton was an employee in the R&D 
department of the British American Tobacco Company, 
and he had different titles. He came up through the 
organization. I believe he maintained his 
affiliation with the R&D department through that 
time. He retired as a senior person in the R&D 
department of— at least affiliated with the R&D 
department at British American Tobacco. 

Q. And Mr. I. W. Hughes? 

A. Dr. Hughes was the CEO of 
Brown & Williamson Tobacco Corporation until his very 
untimely demise in the 1980s. 

Q. And do you recall attending a meeting or 
a visit to The Council For Tobacco Research in March 
of 1984 where you and two gentlemen from BAT visited 
Dr. Sheldon Sommers, who was the scientific director 
of CTR in 1984? 

A. I don't recall a specific meeting. 

Q. Do you recall ever visiting the Council 
For Tobacco Research in New York City? 

A. Fairly. And visit is a good word, 
because I have been on their premises no more than 
two or three times. One of those — I can only 
recall one that was a meeting held by CTR. That was 
an annual — I'm not sure it was an annual. That was 
a presentation by their scientific staff to 
representatives of the contributing companies of 
ongoing research. 

The two or so other times I was there 
were not meetings that I recall. My recollection is 
that they were visits with individuals on the 
scientific staff, as Dr. Sommers was, and were 
private brief visits not connected with a meeting of 
CTR. 


Q. I believe you told me last time that your 
recollection is that Mr. Pepples was primarily the 
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person in the legal department of Brown & Williamson 
who dealt with the CTR matters; is that correct? 

A. Yes. 

Q. Is he still alive? 

A. Yes. 

Q. Does he live in Louisville? 

A. Yes. 


MR. MOTLEY: Y'all ready? Do you want to 
take a break? And to be realistic, we'll try to get 
back here as close to 1:15, but it will probably be 
1:30. I know we've got a 4:30 deadline, and we'll 
certainly honor that request that was made. 

MR. BERNICK: Okay. Let's go off the 
record, and we'll take up one other thing with you 
before we break. 

(A conference was held off the 
stenographic record but on the video record.) 

THE VIDEOGRAPHER: We will go off the 
record at 12:04. 

(A recess transpired.) 

THE VIDEOGRAPHER: We're back on the 
record at 1:35. 

MR. MOTLEY: During the luncheon recess, 

I checked with my partner who handles 

Brown & Williamson discovery matters and learned two 
things: 

First, the three documents about which an 
assertion of privilege was claimed today, the 
handwritten note of Mr. Wells, the snuff document, 
and the research document of January 17, 1990 have 
not been placed on the Internet at this time. There 
are a collection of documents, including some 
research documents. None of them have been placed by 
my law firm on the Internet. To my knowledge, it's 
not on the Internet. 

Out of respect for your position, we will 
not do anything to place those documents into any 
further public circulation until such time as those 
issues can be resolved. It is our position, however, 
so you will know, that those documents are not 
privileged for a variety of reasons. 

The second thing I want to put on the 

record— 

MR. BERNICK: Wait a minute. 

MR. MOTLEY: You can put them under 

seal. 

MR. BERNICK: Okay, so those three second 
will be under seal. 


that. 


MR. MOTLEY: I'm sorry; I did omit saying 


The second thing is that we clearly and 
unequivocally did not receive these documents from 
Shea & Gardner originally. There is a document that 
was faxed — a clearer copy was faxed to us. I think 
it's the one you have reference to, the handwritten 
notes that Mr. Wells had made, maybe another page or 
so that was faxed to us, but they were not the source 
of obtaining those documents originally. 

And further, we've got page 4 that was 
missing from the Interrogatories. I can't remember 
which case. 


MS. FLOWERS: Reach. 

MR. MOTLEY: Reach. Interrogatories if 
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you want to place those in your copy. 

And finally, did you receive the order in 
the Jones case that Mr. Smith on the record had you 
say modified the questions? 

MR. BERNICK: We received a page, and it 
is — I don't know that it is the whole order. And 
it's also not signed. So we don't really know the 
status of that piece of paper. We don't know that 
it's the order or whatever it is. So I guess the 
answer to your question is, we don't yet have a 
complete picture of what that case looks like. 

MR. MOTLEY: Assuming that that, in fact, 
was an order and was signed, how does it change the 
question? 

MR. BERNICK: I don't know. We had to go 
ahead and get it. If you would like to see it, we 
would be more than happy to furnish it to you. 

MR. MOTLEY: I would like to see at some 
point in time. 

MR. BERNICK: Just so we're clear, 

Mr. Motley, I take it exhibits 28, 29 and 30, which 
are the agenda, the handwritten notes, and the snuff 
memo respectively, are now by agreement being placed 
under seal; is that right? 

MR. MOTLEY: Yes, until — and we will 
not — my understanding is those documents are widely 
circulated already, but we're not going to be the 
source of putting them on the Internet, and I agree 
that can you place them under seal at this time. So 
the answer to your question is yes. 

MR. BERNICK: You're saying that 29 
didn't come from Shea & Gardner? 

MR. MOTLEY: None of those documents came 
initially from Shea & Gardner, that's correct. 

MR. BERNICK: But 29 clearly did come 
from Shea & Gardner? 

MR. MOTLEY: I got 14 other copies — oh 
you mean that piece of paper? 

MR. BERNICK: Yes. 

MR. MOTLEY: Yeah, it may have been — 
that piece of paper may have been faxed, but we 
received those documents from sources other than Shea 
& Gardner long before that particular fax was 
received by us. 

Now, anybody else want to say anything? 

(A conference was held off the 
stenographic record but on the video record.) 

BY MR. MOTLEY: 

Q. Mr. Wells, is it still the position of 
Brown & Williamson as we sit here today on July the 
10th, 1996 that a causal relationship between 
cigarette smoking and lung cancer has not been 
established? 

A. Causal relationship between cigarette 
smoking and lung cancer has not been scientifically 
established, yes. 

Q. That's the position of the company, 
correct? 

A. That's correct. 

Q. What about BATCo, do you know what the 
position of BATCo is in regard to the same question, 
that is, scientific causal relationship between 
cigarette smoking and lung cancer? 
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A. My understanding is the same as I stated 
for Brown & Williamson. 

Q. What about Imperial Tobacco Company? 

Same question. 

A. My knowledge is more distant. My 
understanding is that their position would be the 
same, although I can't recall having seen anything 
from Imperial. I guess there was some litigation, 

I'm remembering as we talk, in about 1990. I believe 
that is the position that Imperial stated, as well. 
This is the Imperial Tobacco Company of Canada? 

Q. Correct. 

A. There is another one in the UK which we 
are not related to. 

Q. Yes, sir. I meant the Canadian affiliate 
company. Has Imperial, the BAT group Imperial, in 
Canada brought a suit, to your knowledge, against any 
insurance companies for insurance coverage? 

A. I don't recall. 

Q. Who in B&W would know the answer to that 
question? 

A. I'm not sure we would. It would just be 
a shot in the dark. It may be our insurance 
manager. Might not. 

Q. Tell me his name again. You told me the 
last time. 

A. I don't remember the insurance manager's 
name right now. 

Q. Have you been privy to any discussions 
between BATCo officials and Brown & Williamson 
officials in regard to the legal age of purchase of 
cigarettes in Great Britain? In other words, you 
understand in America, you can't buy cigarettes 
unless you are 18 years old. 

My question to you is if you know what 
the legal age limit is in Great Britain. 

A. Your question doesn't even ring a bell. 

I would like to be informative, but I just can't make 
anything out of it. It's too broad. 

Q. You understand when I say in Kentucky its 
illegal for someone under 18 to buy cigarettes, 
okay? Do you know what the age of legal purchase of 
cigarettes is in Great Britain? 

A. No, I don't. 

Q. Do you know whether there are any 
marketing studies that have come into the possession 
of Brown & Williamson which describes marketing 
practices calculated at the 16-, 17-and 18-year-old 
market in Great Britain? 

MR. BERNICK: Did you understand that 

question? 

THE WITNESS: I do. And I don't know the 
answer to that. It's curious because British 
American Tobacco doesn't market in Great Britain. I 
just can't recall having seen anything from Great 
Britain that, well, deals with market research there 
at all. I could be wrong, but I don't recall 
anything. 

BY MR. MOTLEY: 

Q. BAT does not have an affiliate in Great 
Britain that markets in Great Britain? 

A. No. 

Q. Not at all? 
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A. No. 

Q. How about Brown & Williamson? 

A. I say not at all. They may have some 
dutyfree sales or something. It's hard for me to say 
not at all. But if they do, it's insignificant. 

Brown & Williamson, I am not sure. 
Historically, we did not market in the UK. Someone 
told me just recently, sort of passing in the hall, 
that one of our brands may be going in there. I'm 
not sure. 

Q. Brown & Williamson recently acquired 
certain brands, did they not? 

A. Yes, that's correct. 

Q. From the American Tobacco Company? 

A. Yes. 

Q. Do you know whether any of the brands 
that they acquired are marketed in the UK? 

A. Some of the brands may be, but not by 
Brown & Williamson. The ownership of those brands — 
now, let me see. I have to stop, Mr. Motley. I'm 
sorry. I'm just — I've heard the details of how the 
trademarks worked on that acquisition of American, 
and I'm just not sure. Because American Brands 
retain the ownership of the UK companies called 
Gallaher, and there may be some exclusive rights to 
those marks that American Brands retained, American 
Brands being the holding company which we certainly 
did not acquire. And I'm — I'm just — can't pull 
up a clear picture. 

Q. Does Brown & Williamson license any other 
tobacco company to distribute its products, its brand 
products, in foreign countries? 

A. Yes, we do. 

Q. Which companies, sir? 

A. That is a big question, because a lot of 
the marketing and sales we do in foreign countries is 
done under license. The international people, the 
international counsel and the international 
salespeople, keep up with that. I do not. If you 
mention one company, it may be just — one country, 
it could be that just by luck I would remember 
something. Well, let's see. 

Since you've asked the question, I can 
remember only one. I believe we licensed the Finnish 
subsidiary of British American Tobacco Company to — 
at least until recently, the licensed covered 
manufacture and sale of trademarks owned by 
Brown & Williamson. 

Off the cuff, I just can't remember any 
others, but there are a lot of them. 

Q. Does Brown & Williamson have a — enjoy a 
license to sell Marlboro cigarettes in any country in 
the United States — in the world. Any country? 

A. I wish. But not that I know of. 

Q. Same question. Camels? 

A. No. 

Q. Do you know whether Brown & Williamson 
enjoys a licencing — 

A. I would be surprised. If you've got one, 

I'd... 

Q. — a licensing privilege of any American 
brand in another country? 

A. I don't understand that question. 
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Q. Does Brown & Williamson have licensing 
privileges to sell any American-produced brand in 
foreign countries? 

MR. BERNICK: By that you mean not 
American Tobacco Company? 

MR. MOTLEY: I don't mean American 

Tobacco, no. 

BY MR. MOTLEY: 

Q. Made in the United States. 

A. We do because of a purchase of the 
international trademark rights from Lorillard Tobacco 
Company that was done — I think it was the 
late '70s. And so you will see that some of the 
brands marketed by Lorillard in the United States, 
Brown & Williamson owns the trademark and has the 
marketing rights in foreign countries. 

Q. Do you know who Margaret Thatcher is? 

A. Yes. 

Q. Does Brown & Williamson have its own 
board, separate board of directors? 

A. Brown & Williamson Tobacco Corporation, 
yes, we do. 

Q. Do any foreign citizens sit on that 

board? 

A. I don't know. I don't do corporate 
work. I haven't seen a list of the entire board, and 
obviously our chairman is Nick Brooks who came here 
from the UK. I'm not sure what his current 
citizenship status is. I can't think of any who 
would be foreign citizens with the exception of 
Mr. Brooks. 

Q. Let me ask some specific questions about 
Dr. Jeffrey Wigand. 

You were employed at the same time by 
Brown & Williamson for a period of some time, 
correct? 

A. That's correct. 

Q. Did you interview Dr. Wigand in 
connection with his being employed by 
Brown & Williamson? 

A. No, I did not. 

Q. Do you know whether anyone in the legal 
department did? 

A. I have heard the subject addressed. I 
have not heard a lawyer say he was involved, but I 
can't rule it out. 

Q. Did you ever personally observe or 
witness any confrontations between Dr. Wigand and any 
personnel of the legal department, including 
yourself? 

MR. BERNICK: Could you give us a little 
better notion of what you mean by confrontation? 

BY MR. MOTLEY: 

Q. Food fight, yell at, shouting match, 
anything like that? 

A. I just have to ask you to clarify. I 
have two teenagers. Our daughter who is 15 accuses 
me and my wife of shouting at her all the time. I 
can swear to you if you had a decibel meter sitting 
there, it wouldn't even move the needle. But it 
tells me that shouting can be a matter of 
perception. If we can be more objective somehow. 

Q. Well, did you or anyone in your presence 
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confront Dr. Wigand in a fashion that was less than 
collegial? 

A. It's still too — it's just so 
subjective. I don't know what Dr. Wigand may have 
made of something that I might consider fairly 
routine. Voices of people are earnest and often 
intense about business matters is my experience in 
corporations, even routine business matters. Voice 
levels can raise somewhat. 

I wouldn't consider any of that a 
confrontation. Confrontations occur over events or 
specific disputes. That's the only way I understand 
them. And I want to be informative, but I just 
haven't come up with anything that is a clear match 
to your question yet. 

Q. Have you reviewed the personnel file of 
Dr. Wigand? 

A. No. 

Q. Has anyone brought to your attention 
whether or not he had received any written 
disciplinary — I don't know how your corporation 
would phrase it — but received any notes to the file 
of a disciplinary nature while he was employed? You 
understand what I'm asking? 

If he did something wrong, and somebody 
wrote it up and put it in his file, that's what I'm 
talking about. I don't know what you call it in your 
corporation. 

A. And I'm not sure, either. The answer to 
that is, I have received some information, but it is 
recent and in the nature of investigation relating to 
litigation, and it's — I consider it covered by work 
product or privilege. 

Q. You have received something other than 
the IGI report? 

A. I have heard. I have received no 
documents. 

Q. Can you without revealing any privileges, 
can you tell me the general nature of it? 

MR. BERNICK: That is if you don't have 
to reveal privileges. Of course, Mr. Motley is not 
asking you to divulge privileged information. 

THE WITNESS: It's his personnel file. I 
have heard some statements about things in his 
personnel file. 

BY MR. MOTLEY: 


Q. Can you tell me what those statements 

are? 


MR. BERNICK: Things in his personnel 
file? I really think that, again — if I'm wrong 
about this, Kendrick, let me know — but the witness 
has heard about this during the course of 
consultations in connection with litigation, I think 
it is privileged information. 

MR. MOTLEY: Well, are you saying that 
something that may be in a personnel file becomes 
privileged because a lawyer communicated it to him 
rather than him looking at it himself? 

MR. BERNICK: What I'm saying is that the 
communication of that information to the lawyer is a 
privileged event. It may be that the underlying 
information is not privileged. 

MR. MOTLEY: Well then — 
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MR. BERNICK: But you haven't established 
that there is — that he — he just told you he 
didn't look at the file himself. So you are talking 
about an independent communication. He has told you 
that it took place in connection with pending 
litigation. I think that establishes the predicate 
for a privilege. 

BY MR. MOTLEY: 

Q. I don't care how you got the information 
and what the lawyer may have interpreted the 
information to be, but with respect to the underlying 
information of a personnel nature, what was that 
information? 

MR. BERNICK: He just told you he didn't 
look at the file himself. 

BY MR. MOTLEY: 

Q. Then can you tell me, did he take too 
many Tuesdays off or something like that, or is it 
something related to legal matters? 

MR. BERNICK: At this point, Ron, unless 
you can establish that there really is some 
nonprivileged source of the information, I will 
instruct him not to answer the question. 

BY MR. MOTLEY: 

Q. Do you know whether or not Dr. Wigand 
ever received less than favorable written performance 
appraisals? 

MR. BERNICK: Again, if you can answer 
the question without divulging privileged 
communications, you can go ahead and do that. 

THE WITNESS: That information was 
included in the information I have received which was 
not given to me in a matter of quoting or from the 
files. It was given to me as part of an oral 
summary, and it was in connection with litigation, 
and I believe it's privileged. 

MR. MOTLEY: Well, let me say. Counsel, 
that I know this deposition is not being taken in the 
State of Mississippi Medicaid case, but I advise you 
and everyone representing Brown & Williamson, it's 
our intention to bring this matter to the attention 
of the Court this week. 

MR. BERNICK: For what? 

MR. MOTLEY: I want the information from 
his personnel file. It's not privileged. You know 
it's not privileged. 

MR. BERNICK: You got the wrong guy. You 
got the wrong guy. You believe you are entitled to 
the information? There are all kinds of means and 
opportunities that are available to you under the 
rules. But you are asking for what the witness has 
told you was a communication where a lawyer got up 
and made a report to him in connection with pending 
litigation reciting impressions. I think that's 
privileged communication. Okay? Wrong guy. 

You've got another way to go about 
getting the information. You are free to explore 
it. 

MR. MOTLEY: I understand I'm free to do 
that, and I intend to do that. 

BY MR. MOTLEY: 

Q. Can you tell me, sir, do you know if one 
of the reasons why Dr. Wigand was hired was to 
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developed an engineered cigarette? 

A. I don't know. 

Q. Did B&W have an engineered cigarette 

product? 

MR. BERNICK: Commercially that is being 

sold? 

BY MR. MOTLEY: 

Q. Being sold or research purposes. 

MR. BIERSTEKER: I object to the form. 

THE WITNESS: Research was being done on 
what I think you would call an engineered product 
probably back in the 1960s. Dr. Ellis, who was with 
the British American Tobacco Company, early on 
devised a product that was not just rolled-up tobacco 
but had fabrication to it. I think he even had that 
patented in the United States. It looked something 
like the Premier product, something like that in 
design, and interest and work on that kind of a 
product continued over the years, although it came 
and went. That product did not prove to be really 
workable. 

BY MR. MOTLEY: 

Q. Do you know what the term industrial 
espionage means? 

A. I have heard that term on a lot of 
detective shows on TV, but I have no real grasp of 
what it means in a concrete situation. 

Q. What was the Project Airbus? 

A. Project Airbus was a project that was a 
collection of different works. Airbus came from the 
European airbus plane, which was a syndicate put 
together by France and Germany and the U. S. and — 
I'm sorry and the UK. And Airbus was named that 
because it brought in projects that had been started 
in the UK and was placed in the U. S. for continuing 
development. 

There were several discrete projects 
within the term Airbus. All of them were headed 
towards trying to produce a product that would be 
competitive with the Premier product, not necessarily 
identical to it. Of course, it couldn't be identical 
to it because of patents. But there were — there 
was more than one project going. 

One, for example, was a project to try to 
recreate and somehow renew and make viable the 
Dr. Ellis product that I referred to earlier. That 
was one of several efforts included within the term 
Airbus project. And that was — those projects, most 
of them I think had started in other companies, but 
Airbus was the name given to those projects when they 
were done by Brown & Williamson. 

Q. Did Dr. Jeffrey Wigand work on the Airbus 
project? 

A. Project Airbus was, I think, at 
Brown & Williamson while Dr. Wigand was our vice 
president of R&D, so he more than worked on it. He 
had major responsibility for it. It was at some 
point that work — well, as long as it was at 
Brown & Williamson, he had major responsibility 
clearly because of his position. 

Q. Do you know what coumarin is? 

A. Yes. 

Q. Does Sir Walter Raleigh Aromatic Pipe 
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Tobacco contain coumarin as of this date? 

A. No, sir, it does not. 

Q. Did Jeffrey Wigand have any influence 
over the decision to remove coumarin from the 
aromatic pipe tobacco? 

MR. BERNICK: Objection. Lack of 
foundation. Answer if you can. 

THE WITNESS: When Jeff came, there was 
already work going forward to find a substitute blend 
for Sir Walter Raleigh Aromatic Pipe Tobacco that did 
not contain coumarin that would be acceptable to 
consumers and that work continued while Dr. Wigand 
was vice president of R&D, and he put some emphasis 
on it. And I've lost track — oh, his influence. 

So, yeah, he had some influence in the 
sense that he put emphasis on completing that 
substitution. He could have had more than 
influence. He was the vice president of R&D. 

Q. Do — 

MR. BERNICK: Are you done with your 
answer? Are you done? 

THE WITNESS: Yes. 

BY MR. MOTLEY: 

Q. Does B&W use glycerol in any tobacco 
products at this time, to your knowledge? 

A. I get confused as between glycerol and 
glycerin and there is one other. I'm not sure 
whether it's specifically glycerol. 

Q. How many persons employed in the research 
and development department have confidentiality 
agreements similar to that which document Wigand 
enter into in 1994? 

A. I'm trying to place in my mind the 1994 
agreement you are referring to. I remember that 
there were a series, and there was one that was 
reached as the result of some litigation that 
developed, and that is the most recent one that he 
signed? 

Q. Yes, sir. 

A. All right. I believe I have the term of 
reference. I'm not certain of any until at some 
point since Dr. Wigand signed that agreement. There 
has been a proposal to incorporate the same terms of 
that agreement broadly perhaps as the standard for 
confidentiality agreements for Brown & Williamson. I 
don't know where that stands. 

Q. Do you know whether Brown & Williamson 
has taken any legal action against any other former 
employees based on confidentiality agreements? 

A. I don't know of any other employee who 
has been suspected of doing anything as extreme as 
Dr. Wigand may have done by, for example, allegedly 
disclosing a very valuable trade secret of the 
company. But at this point, I can't think of any 
others. 

But that sort of litigation and those 
discussions are dealt with by either the general 
counsel or our intellectual property lawyers. They 
would know, and I just can't recall. 

Q. Without divulging to me, as if I would 
understand it even if you divulged it, what trade 
secret, valuable trade secret, did Dr. Wigand 
allegedly make public or reveal that violated this 
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confidentiality agreement? Just the general nature 
of it so I will have some frame of reference. 

A. There is a book called the — I believe 
the title is The Leaf Blenders Manual. It is a 
document that Jeff told me he developed while he was 
there that had input from many scientists throughout 
Brown & Williamson and other companies owned by BAT 
about how to employ ammonia technology, how to employ 
ammonia-supplemented tobacco in the manufacture of 
cigarettes. 

And Jeff represented to me while he was 
here that this was the state of the art knowledge 
about how to make cigarettes, how to make cigarettes 
that would compete with Marlboro. That's a very 
valuable secret. And he produced that — the 
allegation is that he has distributed that manual. 

Q. Do you have a document in writing where 
Dr. Wigand made the statements about this leaf 
growers' manual being state of the art technology? 

A. No. 

Q. That's your recollection of an oral 
conversation you had with him? 

A. I did not personally have one. It was an 
oral conversation. I don't know whether one would 
exist or not. 

Q. If one exists, you haven't seen it? 

A. That's correct. 

Q. Is that the only trade secret that you 
have reason to believe that Dr. Wigand may have 
violated? 

A. My understanding — and I'm not working 
on that case — my understanding is that there are 
others, and I can't recall the rest. That one stuck 
in my mind because Jeff had talked to me about it 
while he was here. 

Q. You indicated, I think, earlier that you 
know John Scanlon or you know of him? 

A. I met him and know who he is. 

Q. Did you meet him in connection with 
Dr. Wigand's situation? 

A. I did not. I have not seen him in 
connection with Dr. Wigand other than on TV. 

Q. Did you — how was it you met 
Mr. Scanlon? Oh, you told me, the Cipollone trial? 

A. Yes. 

Q. Do you know who was paying Mr. Scanlon to 
monitor that trial? 

A. Philip Morris. 

Q. Has Brown & Williamson authorized the 
payment of money to John Scanlon in connection with 
Dr. Wigand? 

A. I don't know. I'm not familiar with that 
situation. 

Q. Have you heard the name IGI? 

A. In what connection? 

Q. In connection with Scanlon. 

A. That rings a bell with something I have 
read about in the newspapers. Is that the name of 
the organization that produced the report? 

Q. I believe that to be true, yes, sir. 

A. All right. That's the extent of my 
knowledge about IGI. 

Q. Do you know whether or not anybody at 
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Brown & Williamson has been in contact with 
Ms. Lucretia Wigand? 

A. I do not. Well, let me adjust that. 
Someone said a couple of months ago that they ran 
into her at a grocery store and just said hello, and 
— but that's the extent of the contact that I 
personally know about. 

Q. Do you know whether or not 
Brown & Williamson has provided any funding for 
Ms. Wigand's domestic relations attorney? 

A. I do not know. 

Q. Do you know whether Brown & Williamson or 
any law firm retained by them has expended sums of 
money that has resulted in the tampering with any of 
Dr. Wigand's personal effects? 

A. I'm not aware of that, but in all 
fairness, I'm not familiar with the law firms 
employed regarding Dr. Wigand's situation. 

Q. Does Brown & Williamson have possession 
of the — of any daily record that was maintained by 
Dr. Wigand when he was employed by 
Brown & Williamson? 

A. I don't know the answer to that, either, 
for the same reason I'm not — I'm not familiar with 
the litigation effort relating to Dr. Wigand. 

Q. Well, you've read Dr. Wigand's transcript 
of his testimony he gave which has not been completed 
in the State of Mississippi case, correct? 

A. I did. 

Q. Do you recall he made reference to a 
daily record or diary? 

A. I don't recall the reference. Maybe. 

Q. In any event, you have no personal 
knowledge of any records of Dr. Wigand's that may be 
in the possession of Brown & Williamson officials or 
their counsel? 

MR. BERNICK: Let's see if the witness 
knows. Obviously, a copy of some notebooks or 
whatever have been produced in the Kentucky 
litigation. Are you asking about that? 

MR. MOTLEY: I'm just asking him what he 

knows. 

MR. BERNICK: Okay. 

THE WITNESS: I've heard comments about 
diaries. I don't — I have not heard a statement 
that gives me any knowledge. The only thing that I 
have personal knowledge of is I know — I have been 
told that Dr. Wigand produced some kind of a diary in 
the litigation with Brown & Williamson. That's all. 
BY MR. MOTLEY: 

Q. Are you familiar with the Beetle Board 
Campaign of Brown & Williamson in regard to Kool 
cigarettes? 

A. Yes. 

Q. What do you know about it, sir? 

A. The Beetle Board Campaign was in terms of 
time I think in the 1980s. . It involved — excuse 
me. It involved a contract with a business that in 
turn had contracts with owners of Volkswagen Beetle 
style cars. And the contract with that business 
called for it to have — the business to have those 
cars painted. They were painted in a way that they 
were essentially moving billboards called beetle 
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boards for the obvious reason. 

That campaign ran, I don't know, some 
limited period of time. It was an advertising 
campaign. 

Q. Do you know the age of the people who 
owned the beetles or drove the beetles that were 
adorned with these advertisements? 

A. I don't recall whether that was something 
that was discussed with the business end. I don't 
recall whether I had — that is, I don't recall 
whether it was a business matter, and I don't recall 
having any other information about it. 

Q. Do you know whether there were any 
written prohibitions with respect to the age of the 
drivers and where they could park those cars? 

A. I believe there was. Again, my memory is 
rusty. I did some work in connection with beetle 
boards, but I was not the primary lawyer dealing with 
it. And I did not deal with the negotiations with 
the beetle board company, I don't think. I remember 
hearing that there were some protocols, but I don't 
remember anything about them. 

Q. You don't remember any details? 

A. No. 

Q. As you — as we sit here today, do you 
have any information or any recollection of any 
written negative performance reports on Dr. Wigand? 

MR. BERNICK: I think you've asked these 
questions before. 

MR. MOTLEY: Not that specific language. 

I have a reason for asking that specific language. 

MR. BERNICK: Answer that question yes or 


no. 


THE WITNESS: Do I have information? 

BY MR. MOTLEY: 

Q. That there are written negative 
performance reports in Dr. Wigand's file. 

A. I have the information pertaining to that 
question. It's the information that we discussed 
before, and I'm afraid to actually answer the 
question would disclose the information that as I 
gather is covered by the privilege. 

Q. Well, you understand I'm not looking for 
a lawyer's interpretation of it. I would just like 
to know if there is a scrap of paper that was 
generated contemporaneous with an event that was a 
negative performance report on Dr. Wigand which I for 
the life of me I fail to see could be privileged if 
it is as I described it? 

A. I don't know about a paper. I received 
only an oral summary report. 

Q. Did you, sir, see a copy of the IGI 
inspect — IGI investigative report on Dr. Wigand 
which was the subject of a Wall Street Journal 
article, the 500-page dossier or however we can call 
it and know we are talking about the same thing, the 
thing that involved Mr. Scanlon? 

I don't know how you want to term the 
document. If we can come to grips — there is only 
one document I know anything about, and it's 
allegedly 500 pages long. How would we describe that 
so you and I are talking about the same document? Do 
you want to call it dossier or a report? 
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MR. BERNICK: I think you really have to 
establish, first of all, if the witness has any 
knowledge of an IGI report. 

MR. MOTLEY: Okay. That's fair. 

BY MR. MOTLEY: 

Q. Do you have any knowledge of an IGI 
report on Dr. Wigand? 

A. The newspaper articles talk about an IGI 
report said to be a sort of a private detective's 
report, that is, that reports the results of public 
records kinds of investigations about Dr. Wigand, 
maybe some other things. I got that from 
newspapers. 

I vaguely recall seeing it in the law 
department, and I may have quickly thumbed through 
it, but I mean literally thumbed through it, not 
reading it. I simply didn't have time and was not 
involved in the matter. That's the extent of my 
familiarity with it. 

Q. Do you know whether there was a prior 
draft of the one that was given to The Wall Street 
Journal? 

A. I do not. 

Q. Do you know whether Brown & Williamson 
has caused Mr. — Dr. Wigand's phones to be tapped? 

A. I do not. 

Q. Do you know whether Brown & Williamson or 
someone working on their behalf has caused anyone to 
gain access to Dr. Wigand's personal computer? 

A. I'm not familiar with what it — with the 
situation pertaining to Dr. Wigand in litigation or 
anything else. I simply don't have any personal 
knowledge of this. 

Q. What is Project Nova? 

A. This is a Project Nova that was conducted 
at the British American Tobacco Company as opposed to 
a Nova Chevrolet or something? Is that the 
reference? 

Q. N-O-V-A? 

A. It's a project. It's a scientific 
project. 

Q. Right. 

A. All right. Project Nova was a project 
like Airbus that was an umbrella. It included a 
number of separate projects put under the umbrella to 
push toward the development, if possible, of a 
cigarette of nontraditional design that would be 
acceptable to consumers. It included — my 
recollection is it included what had been under what 
was called the Airbus umbrella. 

Those projects were included. It may 
also have included projects that had continued to be 
done at Brown — at British American Tobacco Company 
under the name of another umbrella project. I think 
it was called Green Dot. My recollection is that 
Airbus — I'm sorry, that Project Nova was the 
umbrella term given to an amalgamation of those 
product development projects to continue them toward 
the objective of — if possible — of developing 
either the kind of project — either the kind of 
product that I have mentioned in describing Airbus or 
some other thing of nontraditional product that would 
be acceptable to consumers. 
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(A conference was held off the 
stenographic record but on the video record.) 

THE VIDEOGRAPHER: Okay. We will go off 
the record at 2:25. 

(A recess transpired.) 

THE VIDEOGRAPHER: We're back on the 
record at 2:50. 

BY MR. MOTLEY: 

Q. Have you, Mr. Wells, undertaken a 
systematic review of Dr. Wigand's — the transcript 
of his testimony in the State of Mississippi Medicaid 
case to ask — to determine in your own mind what 
statements he made were untrue based on your personal 
knowledge? 

A. I have not. I read through his 
transcript once, as I recall. 

Q. You told me at the last deposition 
session — and we've got documents relating to 
Vancouver, British Columbia, and I would like to talk 
about that right now, okay? 

Number one, did you go to that meeting, 
Vancouver, British Columbia in 1989? 

A. The RPG meeting? 

Q. Yes. 

A. No, sir, I did not. 

Q. You did not go. Do you know whether any 
other lawyers went to that meeting? 

A. I do not. 

Q. While they are looking for that, I'm a 
little unclear on something you told me the first 
session versus this session, and I'm sure — I don't 
apprehend exactly it is what you are saying. But I 
was under the impression that you told me the last 
time that there was a fact investigation undertaken 
of Dr. Wigand, and you had some involvement in that. 

Can you refresh my memory about what you 
meant about that? 

A. We were attempting to make a distinction 
between investigation of Wigand that the company may 
be doing for purposes of litigation with him as 
opposed to preparing me for a deposition which did 
involve looking at — lawyers, outside counsel, 
looking at some of the documents that Dr. Wigand had 
had, that outside counsel did take a look at some of 
his internal documents only. 

Q. Now, turning to the minutes of the RPG 
meeting in 1989 in Vancouver. The original document 
is, indeed, a 12-page document. Do you recall that? 

MR. BERNICK: Original what document? 

MR. MOTLEY: Well, the original— the 
leaked — the unvetted, unedited minutes, at least 
what we were given, was 12 pages long. 

MR. BERNICK: Let's just get them out 

here. 

BY MR. MOTLEY: 

Q. As you can see, mine have two nice 
stripes right through the middle. 

Okay, let's look at the pagination 
numbers. This is 486 through 497. 

(A conference was held off the 
stenographic record but on the video record.) 

MR. MOTLEY: Do you have a copy over 

there? 
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MR. BERNICK: Not here. I'm sorry. If I 
had known, I would have brought one. We can get a 
copy. 

MR. MOTLEY: I just thought you may have 
one that doesn't have the stripes through the middle 
of it. 

MR. BERNICK: What does that say there? 

MR. MOTLEY: The first stripe is 
Mr. King, and the other stripe is Mr. Spalding. 

MR. SMITH: Of course, the one produced 
you could look through the stripes. 

(A conference was held off the 
stenographic record but on the video record.) 

(PLF. EXH. 31, Document headed Research 
Policy Group Meeting 18-22 September 
1989, Pan Pacific Hotel, Vancouver, 
Canada, was marked for identification.) 

THE WITNESS: Copy them enough and that 
stripe gets lighter and lighter. 

BY MR. MOTLEY: 

Q. We have run through about four copy 
machines trying to eliminate it, the stripe. 

MR. BERNICK: Ron, don't you have the — 
the — go ahead. Do you have the stack of what was 
produced? 

MR. MOTLEY: What do you need? 

MR. BERNICK: Just give me the stack of 
what was produced. I want to take a look at 
something. 

MR. MOTLEY: The fax mixed up with the 
copy we got by regular mail. 

MR. BERNICK: If you take a look — and I 
don't know why you want to fool around with that one 
— this is the draft that came through. The rest of 
the stuff on it might be a little bit easier to 
read. 

Use whatever you want, but I just think 
it would be easier to work with. 

MR. MOTLEY: What did you say this was 
that you just gave me? 

MR. BERNICK: If you just take a look, I 
think that that is the cover page and then the same 
section basic text. It may be a little easier to 
read. 

MR. MOTLEY: It's not as dark, you're 
right. No. I agree with you. I agree with you. 

BY MR. MOTLEY: 

Q. Mr. Wells — saved by the bell. 

(The proceedings were interrupted.) 

THE VIDEOGRAPHER: We will go off the 
record at three o'clock. 

(A recess transpired.) 

THE VIDEOGRAPHER: We're back on the 
record at 3:09. 

BY MR. MOTLEY: 

Q. Mr. Wells, have you looked at exhibit 31, 
and can you tell me if those are the minutes of — 
the original minutes of the Research Policy Group? 

MR. BERNICK: I think actually if you 
take a look at the transmittal letter, Ron, they are 
called draft minutes. 

BY MR. MOTLEY: 

Q. Okay, the draft minutes. 
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A. These appear to be a copy of the minutes 
that Dr. Wigand sent to me. I understand them to be 
the draft minutes received by Dr. Wigand for 
Brown & Williamson from British American Tobacco 
Company. 

Q. Now, 32 and 33, I'm going to hand you. 

(PLF. EXH. 32, Memorandum from J. 

Kendrick Wells, III to Jeff Wigand dated 
11/1/89, was marked for identification.) 

(PLF. EXH. 33, Memorandum from J. 

Kendrick Wells, III to Jeff Wigand dated 
11/1/89, was marked for identification.) 

MR. BERNICK: Do you have a question? 

BY MR. MOTLEY: 

Q. Well, I wanted to know if there is a 
difference between 32 and 33; and if so, what? 

A. Nothing occurs to me — well, let's see. 
I've just seen something here. 

MR. SMITH: Ron, did you identify what 
that is, 32 and 33? 

MR. MOTLEY: I'm going to get him to 
characterize it in a second. 

MR. SMITH: I'm just wondering if it had 
a title or date or anything. 

MR. BERNICK: One is a — 31 — actually 
32 and 33 are both November 1, 1989 memos from Wells 
to Wigand with attachments. 

MR. SMITH: Thank you. 

THE WITNESS: And you are asking me, as I 
understand it, if there is any difference between 
exhibits number 32 and 33? 

BY MR. MOTLEY: 

Q. Yes, sir. 

A. They appear to be the same document and 
manuscript. That is, the typing seems to be the 
same. I don't recall two different documents, so — 
two different documents types. I do see a couple of 
differences. 

On the first page, one of the documents 
has at the top some fax numbers. I don't understand 
what the significance of those is. That's exhibit 
number 31 — I'm sorry number 32. And number 33 does 
not have those. 

About a third of the way down from the 
top, the first page, exhibit 32, there is a stamp 
with the initials JSW, and the date, November 20, 
1989. That stamp is in the form commonly used by 
Brown & Williamson to stamp a document as received by 
an individual, and JSW are the initials of 
Dr. Wigand. 

That would indicate that exhibit number 
32 was in Dr. Wigand's possession. But there is 
nothing in exhibit number 33 to indicate that it 
was. 

Exhibit 32 has another writing on the 
bottom of the first page, which I can — and some 
additional numbers which — handwritten, which I 
cannot — I can't read the writing, and I don't know 
the significance of the numbers. 

On the second page of both exhibits, I 
don't see a difference, except some black markings on 
exhibit number 33, which appear to be just the result 
of the fax machine — I'm sorry of the copy machine. 
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I would guess. It doesn't appear to be writing. 

On the third page, same comment. Exhibit 
number 33 has some black smudging on it which does 
not appear to be writing. 

On the last page, exhibit 33 again 
appears to have some smudging on it which comes 
probably perhaps from the copy process. On the last 
page, exhibit 32 contains a handwritten edit mark. 

It has a line drawn through an item called number 3, 
biological methodology, U. S. A. and 1 Q '90, first 
quarter '90. 

And exhibit 33 appears to be identical as 
to the typewritten portion, but does not have a line 
through biological — the number 3, biological 
methodology line has no handwriting on it on this 
page. 

Q. Okay. Turn to 31, please, sir. 

A. All right. 

Q. Would you take a look at exhibit 31 and 
tell me if you agree with me that there are three 
different handwritings at different places on this 
document? 

A. What do you mean by three different 
handwritings? 

Q. Three different people's handwriting or a 
switch hitter. 

A. Let's exclude the lines and squiggle 
marks and talk just about what appears to be 
handwriting in the sense of cursive writing in 
words. The copying process is a problem because some 
of the writing is very difficult to read. I'm not 
sure that I can draw a conclusion as to it just from 
this document. 

Q. Well, do you know, is the original here 
by any chance? 

A. I'm sorry. As to other handwriting that 
can be read, I think I know which is mine. The other 
handwriting appears to me to be by the same person. 

Q. Okay. Well, let's do this — 

MR. BERNICK: Wait. Were you done? In 
what? Were you done, Kendrick? 

THE WITNESS: No. That handwriting was 
on the document. Other than the mine, the 
handwriting was on the document when it reached me, 
came from Jeff, so I assume it is his handwriting. 

BY MR. MOTLEY: 

Q. How about the — 

A. I cannot identify a third person's 
handwriting. 

Q. All right. Note the squigglies, the 
little squiggle lines. Is that a style of yours or 
Dr. Wigand's, to your knowledge, on page 1? 

A. Page 1, the squiggle line that appears in 
the left-hand margin, that's mine. 

Q. Okay. And then it cuts, dissects the 

page? 

A. Yes. 

Q. That's you? 

A. The straight lines are mine, as well. 

Q. Okay. Look at the top right corner. 

A. Yes. 

Q. It says F BAT company, correct? 

A. That's correct. 
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Q. What does the F stand for? 

A. File. 

Q. Smoking and health? 

A. Yes. 

Q. September 1989? 

A. Yes. 

Q. Whose handwriting is that? 

A. That's mine. 

Q. On the bottom third, on the right-hand 
side of page 1, it looks like ingredients 
handwritten? 

A. Yes, sir. 

Q. Whose handwriting is that? 

A. That is not mine. I think it's 
Dr. Wigand's. 

Q. Okay. Can you turn to page 2? And my 
page 2 is a terrible copy. 

A. Yes. 

Q. Is yours legible at all? 

A. No, not really. 

Q. Is the original here? 

A. It's in Louisville. 

Q. Can you read the original? In other 
words, can you read — 

A. Yes. 

Q. Have you read the original — 

A. Yes. 

Q. — handwriting? 

A. Yes. 

Q. Whose handwriting is it on page 2 on the 
left middle of the page? 

A. That handwriting is in pencil, which I 
assume is why it did not copy very well, and that's 
my handwriting. 

Q. Can you tell me what it says? 

A. No, not from this copy. 

Q. Have you — have you had the marginalia 
typed up in any fashion? 

A. No. 

MR. MOTLEY: Gentlemen, it's difficult to 
proceed with this deposition without being able to 
read these comments or observations for the reason 
that — obvious reason that who did what — 

MR. BERNICK: Let's get it brought over. 

MR. MOTLEY: Yeah, that would be 
wonderful if you could do that, and we will proceed 
to see if there are other places where we can read it 
and come back to page 2. 

BY MR. MOTLEY: 

Q. Page 3. The word evaluation is circled, 
and there is a little squiggly out and then there is 
some handwriting. Who is that? Can you see that? 

A. Yes. 

Q. Whose writing is that? 

A. That's mine. 

Q. Do you know what that says? 

A. The tail of the circle goes out to an 
abbreviation. I think the abbreviation stands for 
the word coordination. 

MR. BERNICK: Is there another question 
you have, Ron? 

BY MR. MOTLEY: 

Q. Oh, I'm sorry, did you interpret the 
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words? 


A. If that didn't answer — 

Q. The handwriting. I'm sorry. 

A. If that didn't answer your question, I 
may have missed what the question was. 

Q. I was asking what the handwriting — I 
can't make out the handwriting, what it says on the 
left, the marginalia. 

A. And we are talking about the handwriting 
at the tail which comes off the word evaluation? 

Q. No, I'm talking about right below it. 

A. Oh. Oh, I'm sorry. No, I missed the 
place. I can't make that out sufficiently. 

Q. Is that you, your handwriting? 

A. That is my handwriting. 

Q. Okay. We'll await the copy — I mean the 

original when it gets here. 

There's a — in the middle of the page 
potential implications for modification? 

A. Yes. 

Q. And I can't read mine because it has got 
stuff right through the middle of it. Modification 
of smoking products maybe? 

A. If you are talking about — 

Q. That's underlined? 

A. — the underlined caption within the 

circle? 

Q. Yes. 

A. It reads potential implications for 
modification of existing products. 

Q. Okay. And then there is a squiggly, 
which if I did would mean eliminate. That's Motley 
for get rid of. 

A. That's correct. 

Q. Is that Wells for get rid of, too? 

A. That's Wells for it has no place in this 
document. 

Q. All right. So that encircling and oblit 
or whatever you call it is yours on that paragraph? 

A. Yes, that's mine. 

Q. Okay. Now, under biological testing, the 

last paragraph on that same page — 

A. Yes. 

Q. — there is some handwriting. 

A. Yes. 

Q. Whose is that? 

A. Taking it line by line — 

Q. The first sentence has some handwriting 
above it. 

A. I'm not sure. I think that may show up 
better in the original. 

MR. BERNICK: Can we go off the record 
for a minute? 

MR. MOTLEY: Okay, yeah. She is going to 
get him right now and come back and let me know 
because we've got to let Tucker know. 

THE VIDEOGRAPHER: Are we going off the 

record? 

MR. MOTLEY: No. 

MR. BERNICK: No. 

MR. MOTLEY: We're stopping for a 

second. 

Frankly, I'm not saying anything in a 
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pejorative sense when I say this, but can't we work 
out a better way for doing these documents than 
putting two black lines right through the damn middle 
it so that you can't read it. I literally cannot 
read— 

MR. SMITH: Ron, you know that the 
document that is produced, you read right through 
it. They are not produced with black lines on it. 
They are produced with red or green or something, but 
you can read right through it. You can read every 
letter. 

MR. MOTLEY: What happened then? 

MR. SMITH: You have copied it over and 
over and over. 

MR. MOTLEY: No, we brought the 
original. We brought the original. This is the 
original right here, I think. 

MR. SMITH: You must have gotten that 

from Cindy. 

MR. MOTLEY: We did. 

MR. SMITH: Okay. She should have sent 
you the ones can you read. They were produced 
legibly is my point. 

MR. MOTLEY: I see. It finally dawned on 
me. So the plan is the guy who gets the original can 
read it, but the newspapers can't; is that it? 

Copies can't be read. I see. That's pretty clever. 
BY MR. MOTLEY: 

Q. Okay, page 4. 

MR. MOTLEY: Okay. They are waiting on 
the most recent weather update at 3:30, and it's 
about five minutes from now. I think they do it 
every 30 minutes. 

MR. BERNICK: I just want to be able to 
make sure we report back to the judge. 

MR. MOTLEY: Oh, absolutely. No. No, I 
agree 100 percent. They are waiting to get the 
latest weather. The problem is they've got to take 
me to Washington first. 

MR. BERNICK: Well, that's a breeze. 

MR. MOTLEY: I know that's a breeze, but 
the later you get in — when the storm comes, it 
brings a lot of crap to the front of it, 4 or 500 
miles apparently. It stirs up the weather before the 
real hurricane gets here. 

I don't know if being from Chicago you 
have ever been in the middle of a hurricane. 

MR. BERNICK: I can't say that I have. 

MR. MOTLEY: Belief me, the front end of 
it is very, very nasty. 

BY MR. MOTLEY: 

Q. Page 4, Mr. Wells. In the right upper 
corner is some handwriting, right upper, right under 
page 4. 

A. Yes. 

Q. Whose handwriting is that? 

A. I'm just not sure. It looks like some of 
it has been obliterated or omitted by the copy 
machine, and there is so little of it there, I'm not 
sure. 

Q. Okay. Now, on the left, the first words 
that you come to in the marginalia next to the 
bracket, can you read that on your copy? 
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A. Not very well. 

Q. Okay. Let's turn over to page 5, 
please. Down at the bottom half of the page, the 
handwriting on the left, I believe that's 
Dr. Wigand's, is it not? 

A. I think it is. 

Q. And over on the right of that same 
paragraph is some small handwriting. Can you make 
that out on your copy? 

A. In the right margin, there are a couple 
of words that may be my handwriting, but it looks 
like they have been obliterated by copying. I'm not 
sure. 

Q. Down at the word problems is struck 
through, and there is a little wiggly down there and 
a circle and a word that I can't make out. 

A. That is my handwriting. The word is 
issues in the circle. 

Q. Okay. And then problems is again circled 
and there is a wiggly and then a black line obscures 
mine, and I don't know what that says. 

A. My recollection is that in this last 
sentence. Dr. Wigand had made some marks. They 
were — the circle around problems with the tail 
coming off to the word issues is my writing. The 
rest of it may be his. I can't tell from the copy. 

Q. Okay. Page 6. On the left-hand side is 
a word — it looks like it's consequences — which is 
supposed to take the place of the word advantages. 
Have I read that correctly? 

A. That's correct. 

Q. And is that your handwriting? 

A. Yes. And that's mine. 

MR. MOTLEY: Can we go off the record for 
just a second. 

THE VIDEOGRAPHER: We will go off the 
record at 3:34. 

(A recess transpired.) 

THE VIDEOGRAPHER: Okay. We're back on 
the record at 3:44. 

MR. BERNICK: There has been an agreement 
reached with all counsel present at this deposition 
regarding the conclusion of this deposition and the 
deposition of Mr. Pepples that apparently the 
Plaintiffs also want to take in this matter. 

The agreement we have reached is that we 
will suspend the deposition for today, but when the 
deposition resumes, it will resume on the same trip 
and at the same time as the Pepples deposition so 
that we don't have to make a separate set of 
arrangements for the Pepples deposition and the 
resumption of this deposition. 

At that time. Plaintiffs will have time 
to continue to examine Mr. Wells for the sole purpose 
of examination concerning the original of Plaintiff's 
Exhibit 31, that is, the marked-up draft of the 
Vancouver minutes. That will be the sole subject of 
the examination. 

After that examination is done. 

Defendants will have an hour for any redirect 
examination; and following that. Plaintiffs will have 
an hour for any recross, at which time the deposition 
will conclude. 
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With regard to Mr. Pepples deposition, 
per the judge's existing order, that deposition will 
take no more than two days, and per the parties 
agreement, that two days will include both the 
original examination by Plaintiffs, any the redirect 
by Defendants and also recross by Plaintiffs. I will 
endeavor pursuant to a conversation I've also had 
here to be sure to provide an estimate to Plaintiff's 
counsel of how long our direct will take so that you 
have an idea of what my schedule is as we go into the 
deposition. 

MR. MOTLEY: I assume it's contemplated 
that you are talking about a 45-minute to an hour 
direct; you are not talking about taking a half day. 

MR. BERNICK: I am not talking about 
taking a half a day. I don't know that it will be 45 
minutes. I suspect it will be in the area of an 
hour, maybe a little bit more, maybe a little bit 
less. We'll just have to see. It depends on what 
the scope of the examination is. 

The point is, it's a two-day deposition, 
and I'm entitled to pursue those matters as to which 
we believe it is appropriate to have a redirect 
examination. That's the way it's got to work. Is 
that agreeable? 

MR. MOTLEY: Oh, yes. I'm sorry. 

MR. BERNICK: Okay. 

THE VIDEOGRAPHER: We will close the 
record at 4:45. 

MR. MOTLEY: At what time? 

THE VIDEOGRAPHER: 3:45. 

(The deposition was concluded at 3:45 
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SIGNATURE OF DEPONENT 

I, the undersigned, JOHN KENDRICK WELLS, 
II, do hereby certify that I have read the foregoing 
deposition and find it to be a true and accurate 
transcription of my testimony, with the following 
corrections, if any: 

PAGE LINE CHANGE REASON 


JOHN KENDRICK WELLS, II Date 

A. WILLIAM ROBERTS, JR., & ASSOCIATES 
CERTIFICATE OF REPORTER 
I, A. William Roberts, Jr., Registered 
Professional Reporter and Notary Public for the State 
of South Carolina at Large, do hereby certify: 

That the foregoing deposition was taken before 
me on the date and at the time and location stated on 
page 1 of this transcript; that the witness was duly 
sworn to testify to the truth, the whole truth, and 
nothing but the truth; that the testimony of the 
witness and all objections made at the time of the 
examination were recorded stenographically by me and 
were thereafter transcribed by computer-aided 
transcription; that the foregoing deposition as typed 
is a true, accurate, and complete record of the 
testimony of the witness and of all objections made 
at the time of the examination. 

I further certify that I am neither related to 
nor counsel for any party to the cause pending or 
interested in the events thereof. 

Witness my hand, I have hereunto affixed my 


http://legacy.library.ucsf.§dHU^ki)#s^(j5SaM<|sralf.industrydocuments. ucsf.edu/docs/pzfl0001 



official seal this 10th day of July, 1996 at 
Charleston, Charleston County, South Carolina. 


A. William Roberts 


Jr. 

Registered Professional 
My Commission expires 
A. WILLIAM ROBERTS, JR., & ASSOCIATES 
INDEX 

WITNESS/EXAMINATION 

JOHN KENDRICK WELLS, III. 

EXAMINATION 

BY MR. MOTLEY. 

SIGNATURE OF DEPONENT. 

CERTIFICATE OF REPORTER. 

REQUESTED INFORMATION INDEX 
(No Information Requested) 
EXHIBITS 

PLF. EXH. 22, Excerpt from the July 1996 Vanity 

Fair. 

PLF. EXH. 23, Handwriting exemplar of the 

Deponent. 

PLF. EXH. 24, Document titled Australian Eagle 

Insurance Co. Ltd. 

EXHIBITS 

PLF. EXH. 25, Defendant Brown & William Tobacco 
Corporation's Further Answer to Plaintiff's 
Interrogatories in the Reach v. The American 

Tobacco Co. Et al. 

PLF. EXH. 26, Letter from David R. Hardy to 

DeBaun Bryant dated 8/20/70. 

PLF. EXH. 27, Defendant's Answers and 
Objections to Plaintiff's Interrogatories in 
the Jones v. Brown & Williamson Tobacco 

Corporation, et al. case. 

PLF. EXH. 28, Document headed Privileged - 
Attorney Work Product, Research Documents, 

Agenda. 

PLF. EXH. 29, Handwritten Memo from Kendrick to 

Dr. Wigand dated March. 

PLF. EXH. 30, Memorandum from J. K. Wells, III 
to R. J. Pritchard and T. E. Sandefur, Jr. 

Dated 3/16/90. 

PLF. EXH. 31, Document headed Research Policy 
Group Meeting 18-22 September 1989, Pan Pacific 

Hotel, Vancouver, Canada. 

PLF. EXH. 32, Memorandum from J. Kendrick Wells, 

III to Jeff Wigand dated 11/1/89. 

EXHIBITS 

PLF. EXH. 33, Memorandum from J. Kendrick Wells, 
III to Jeff Wigand dated 11/1/89. 


Page 

407 

408 

562 

563 


Page 

414 

421 

422 
Page 


423 

442 

460 

499 

500 

502 

543 

545 

Page 

545 


Reporter, CP, CM 
May 22, 2001 


http://legacy.library.ucsf.§dHU^ki)#s^(j5SaM<|sralf.industrydocuments. ucsf.edu/docs/pzfl0001 



















